
TITLE 11

BANKRUPTCY*

CHAPTER 1

GENERAL PROVISIONS

11 U.S.C. § 101

§ 101. Definitions

In this title— the following definitions shall apply:

(1) The term “accountant” means accountant authorized
under applicable law to practice public accounting, and in-
cludes professional accounting association, corporation, or
partnership, if so authorized;.

(2) The term “affiliate” means—

(A) entity that directly or indirectly owns, controls, or
holds with power to vote, 20 percent or more of the out-
standing voting securities of the debtor, other than an
entity that holds such securities—

(i) in a fiduciary or agency capacity without sole discre-
tionary power to vote such securities; or

(ii) solely to secure a debt, if such entity has not in fact
exercised such power to vote;

* [Editors’ Note: The text as reproduced herein shows the changes made by S. 256,
Pub. L. No. 108-9, the Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005 (the “2005 Act”). Deleted material is stricken; new material is italicized, or,
where new punctuation stands alone and is not accompanied by new text, it is
underlined. Title 11 of the United States Code is reproduced in this way in its
entirety, while additional statutory provisions from U.S.C. titles 18 and 28 are
included only if they have been amended by the 2005 Act.  

Effective Date of Amendments: Section 1501(a) of the 2005 Act provides: “EFFEC-

TIVE DATE.—Except as otherwise provided in this Act, this Act and the amendments
made by this Act shall take effect 180 days after the date of enactment of this Act.”
The 2005 Act was enacted on April 20, 2005. Therefore, the effective date for most
of the Act’s provisions is October 17, 2005. Where the 2005 Act provides a different
effective date for a particular amendment, the effective date is indicated in a footnote
in the text below.] 
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(B) corporation 20 percent or more of whose outstanding
voting securities are directly or indirectly owned, con-
trolled, or held with power to vote, by the debtor, or by an
entity that directly or indirectly owns, controls, or holds
with power to vote, 20 percent or more of the outstanding
voting securities of the debtor, other than an entity that
holds such securities—

(i) in a fiduciary or agency capacity without sole discre-
tionary power to vote such securities; or

(ii) solely to secure a debt, if such entity has not in fact
exercised such power to vote;

(C) person whose business is operated under a lease or
operating agreement by a debtor, or person substantially
all of whose property is operated under an operating agree-
ment with the debtor; or

(D) entity that operates the business or substantially all
of the property of the debtor under a lease or operating
agreement;.

(3) [Redesignated]

(3) The term “assisted person” means any person whose
debts consist primarily of consumer debts and the value of
whose nonexempt property is less than $150,000.

(4) The term “attorney” means attorney, professional law
association, corporation, or partnership, authorized under
applicable law to practice law;.

(4A) The term “bankruptcy assistance” means any goods or
services sold or otherwise provided to an assisted person with
the express or implied purpose of providing information,
advice, counsel, document preparation, or filing, or attendance
at a creditors’ meeting or appearing in a case or proceeding
on behalf of another or providing legal representation with
respect to a case or proceeding under this title.

(5) The term “claim” means—

(A) right to payment, whether or not such right is reduced
to judgment, liquidated, unliquidated, fixed, contingent,
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matured, unmatured, disputed, undisputed, legal, equita-
ble, secured, or unsecured; or

(B) right to an equitable remedy for breach of perfor-
mance if such breach gives rise to a right to payment,
whether or not such right to an equitable remedy is reduced
to judgment, fixed, contingent, matured, unmatured, dis-
puted, undisputed, secured, or unsecured;.
(6) The term “commodity broker” means futures commission

merchant, foreign futures commission merchant, clearing
organization, leverage transaction merchant, or commodity
options dealer, as defined in section 761 of this title, with
respect to which there is a customer, as defined in section 761
of this title;.

(7) The term “community claim” means claim that arose
before the commencement of the case concerning the debtor
for which property of the kind specified in section 541(a)(2)
of this title is liable, whether or not there is any such property
at the time of the commencement of the case;.

(7A) The term “commercial fishing operation” means—

(A) the catching or harvesting of fish, shrimp, lobsters,
urchins, seaweed, shellfish, or other aquatic species or
products of such species; or

(B) for purposes of section 109 and chapter 12, aquacul-
ture activities consisting of raising for market any species
or product described in subparagraph (A).

(7B) The term “commercial fishing vessel” means a vessel
used by a family fisherman to carry out a commercial fishing
operation.

(8) The term “consumer debt” means debt incurred by an
individual primarily for a personal, family, or household
purpose;.

(9) The term “corporation”—

(A) includes—

(i) association having a power or privilege that a pri-
vate corporation, but not an individual or a partnership,
possesses;.
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(ii) partnership association organized under a law that
makes only the capital subscribed responsible for the
debts of such association;

(iii) joint-stock company;

(iv) unincorporated company or association; or

(v) business trust; but

(B) does not include limited partnership;.

(10) The term “creditor” means—

(A) entity that has a claim against the debtor that arose
at the time of or before the order for relief concerning the
debtor;

(B) entity that has a claim against the estate of a kind
specified in section 348(d), 502(f), 502(g), 502(h) or 502(i)
of this title; or

(C) entity that has a community claim;.

(10A) The term “current monthly income”—

(A) means the average monthly income from all sources
that the debtor receives (or in a joint case the debtor and
the debtor’s spouse receive) without regard to whether such
income is taxable income, derived during the 6-month period
ending on—

(i) the last day of the calendar month immediately
preceding the date of the commencement of the case if the
debtor files the schedule of current income required by
section 521(a)(1)(B)(ii); or

(ii) the date on which current income is determined by
the court for purposes of this title if the debtor does not
file the schedule of current income required by section
521(a)(1)(B)(ii); and

(B) includes any amount paid by any entity other than
the debtor (or in a joint case the debtor and the debtor’s
spouse), on a regular basis for the household expenses of the
debtor or the debtor’s dependents (and in a joint case the
debtor’s spouse if not otherwise a dependent), but excludes
benefits received under the Social Security Act, payments
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to victims of war crimes or crimes against humanity on
account of their status as victims of such crimes, and
payments to victims of international terrorism (as defined
in section 2331 of title 18) or domestic terrorism (as defined
in section 2331 of title 18) on account of their status as
victims of such terrorism.

(11) The term “custodian” means—
(A) receiver or trustee of any of the property of the debtor,

appointed in a case or proceeding not under this title;
(B) assignee under a general assignment for the benefit

of the debtor’s creditors; or
(C) trustee, receiver, or agent under applicable law, or

under a contract, that is appointed or authorized to take
charge of property of the debtor for the purpose of enforcing
a lien against such property, or for the purpose of general
administration of such property for the benefit of the
debtor’s creditors;.
(12) The term “debt” means liability on a claim;.
(12A) “debt for child support” means a debt of a kind

specified in section 523(a)(5) of this title for maintenance or
support of a child of the debtor;

(12A) The term “debt relief agency” means any person who
provides any bankruptcy assistance to an assisted person in
return for the payment of money or other valuable consider-
ation, or who is a bankruptcy petition preparer under section
110, but does not include—

(A) any person who is an officer, director, employee, or
agent of a person who provides such assistance or of the
bankruptcy petition preparer;

(B) a nonprofit organization that is exempt from taxation
under section 501(c)(3) of the Internal Revenue Code of 1986;

(C) a creditor of such assisted person, to the extent that
the creditor is assisting such assisted person to restructure
any debt owed by such assisted person to the creditor;

(D) a depository institution (as defined in section 3 of the
Federal Deposit Insurance Act) or any Federal credit union
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or State credit union (as those terms are defined in section
101 of the Federal Credit Union Act), or any affiliate or
subsidiary of such depository institution or credit union; or

(E) an author, publisher, distributor, or seller of works
subject to copyright protection under title 17, when acting
in such capacity.

(13) The term “debtor” means person or municipality con-
cerning which a case under this title has been commenced;.

(13A) The term “debtor’s principal residence”—

(A) means a residential structure, including incidental
property, without regard to whether that structure is at-
tached to real property; and

(B) includes an individual condominium or cooperative
unit, a mobile or manufactured home, or trailer.

(14) The term “disinterested person” means a person that—

(A) is not a creditor, an equity security holder, or an
insider;

(B) is not and was not an investment banker for any
outstanding security, within 2 years before the date of the
filing of the petition, a director, officer, or employee of the
debtor; and

(C) has not been, within three years before the date of
the filing of the petition, an investment banker for a secur-
ity of the debtor, or an attorney for such an investment
banker in connection with the offer, sale, or issuance of a
security of the debtor;

(D) is not and was not, within two years before the date
of the filing of the petition, a director, officer, or employee
of the debtor or of an investment banker specified in
subparagraph (B) or (C) of this paragraph; and (E) does not
have an interest materially adverse to the interest of the
estate or of any class of creditors or equity security holders,
by reason of any direct or indirect relationship to, connec-
tion with, or interest in, the debtor or an investment banker
specified in subparagraph (B) or (C) of this paragraph, or
for any other reason;.
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(14A) The term “domestic support obligation” means a debt
that accrues before, on, or after the date of the order for relief
in a case under this title, including interest that accrues on
that debt as provided under applicable nonbankruptcy law
notwithstanding any other provision of this title, that is—

(A) owed to or recoverable by—

(i) a spouse, former spouse, or child of the debtor or such
child’s parent, legal guardian, or responsible relative; or

(ii) a governmental unit;

(B) in the nature of alimony, maintenance, or support
(including assistance provided by a governmental unit) of
such spouse, former spouse, or child of the debtor or such
child’s parent, without regard to whether such debt is
expressly so designated;

(C) established or subject to establishment before, on, or
after the date of the order for relief in a case under this title,
by reason of applicable provisions of—

(i) a separation agreement, divorce decree, or property
settlement agreement;

(ii) an order of a court of record; or

(iii) a determination made in accordance with applica-
ble nonbankruptcy law by a governmental unit; and

(D) not assigned to a nongovernmental entity, unless that
obligation is assigned voluntarily by the spouse, former
spouse, child of the debtor, or such child’s parent, legal
guardian, or responsible relative for the purpose of collecting
the debt.

(15) The term “entity” includes person, estate, trust, govern-
mental unit, and United States trustee;.

(16) The term “equity security” means—

(A) share in a corporation, whether or not transferable
or denominated “stock”, or similar security;

(B) interest of a limited partner in a limited partnership;
or
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(C) warrant or right, other than a right to convert, to
purchase, sell, or subscribe to a share, security, or interest
of a kind specified in subparagraph (A) or (B) of this
paragraph;.

(17) The term “equity security holder” means holder of an
equity security of the debtor;.

(18) The term “family farmer” means—

(A) individual or individual and spouse engaged in a
farming operation whose aggregate debts do not exceed
$1,500,000 3,237,000 and not less than 80 50 percent of
whose aggregate noncontingent, liquidated debts (exclud-
ing a debt for the principal residence of such individual or
such individual and spouse unless such debt arises out of
a farming operation), on the date the case is filed, arise out
of a farming operation owned or operated by such individual
or such individual and spouse, and such individual or such
individual and spouse receive from such farming operation
more than 50 percent of such individual’s or such individual
and spouse’s gross income for—

(i) the taxable year preceding; or

(ii) each of the 2d and 3d taxable years preceding;

the taxable year in which the case concerning such individ-
ual or such individual and spouse was filed; or

(B) corporation or partnership in which more than 50
percent of the outstanding stock or equity is held by one
family, or by one family and the relatives of the members
of such family, and such family or such relatives conduct
the farming operation, and

(i) more than 80 percent of the value of its assets
consists of assets related to the farming operation;

(ii) its aggregate debts do not exceed $1,500,000
3,237,000 and not less than 80 50 percent of its aggregate
noncontingent, liquidated debts (excluding a debt for one
dwelling which is owned by such corporation or partner-
ship and which a shareholder or partner maintains as
a principal residence, unless such debt arises out of a
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farming operation), on the date the case is filed, arise out
of the farming operation owned or operated by such
corporation or such partnership; and

(iii) if such corporation issues stock, such stock is not
publicly traded;.

(19) The term “family farmer with regular annual income”
means family farmer whose annual income is sufficiently
stable and regular to enable such family farmer to make
payments under a plan under chapter 12 of this title;.

(19A) The term “family fisherman” means—
(A) an individual or individual and spouse engaged in

a commercial fishing operation—
(i) whose aggregate debts do not exceed $1,500,000 and

not less than 80 percent of whose aggregate noncontingent,
liquidated debts (excluding a debt for the principal resi-
dence of such individual or such individual and spouse,
unless such debt arises out of a commercial fishing opera-
tion), on the date the case is filed, arise out of a commer-
cial fishing operation owned or operated by such individ-
ual or such individual and spouse; and

(ii) who receive from such commercial fishing operation
more than 50 percent of such individual’s or such individ-
ual’s and spouse’s gross income for the taxable year
preceding the taxable year in which the case concerning
such individual or such individual and spouse was filed;
or
(B) a corporation or partnership—

(i) in which more than 50 percent of the outstanding
stock or equity is held by—

(I) 1 family that conducts the commercial fishing
operation; or

(II) 1 family and the relatives of the members of such
family, and such family or such relatives conduct the
commercial fishing operation; and
(ii)(I) more than 80 percent of the value of its assets

consists of assets related to the commercial fishing
operation;

§ 101GENERAL PROVISIONS  9
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(II) its aggregate debts do not exceed $1,500,000 and
not less than 80 percent of its aggregate noncontingent,
liquidated debts (excluding a debt for 1 dwelling which
is owned by such corporation or partnership and which
a shareholder or partner maintains as a principal
residence, unless such debt arises out of a commercial
fishing operation), on the date the case is filed, arise out
of a commercial fishing operation owned or operated by
such corporation or such partnership; and

(III) if such corporation issues stock, such stock is not
publicly traded.

(19B) The term “family fisherman with regular annual
income” means a family fisherman whose annual income is
sufficiently stable and regular to enable such family fisherman
to make payments under a plan under chapter 12 of this title.

(20) The term “farmer” means (except when such term
appears in the term “family farmer”) person that received
more than 80 percent of such person’s gross income during
the taxable year of such person immediately preceding the
taxable year of such person during which the case under this
title concerning such person was commenced from a farming
operation owned or operated by such person;.

(21) The term “farming operation” includes farming, tillage
of the soil, dairy farming, ranching, production or raising of
crops, poultry, or livestock, and production of poultry or
livestock products in an unmanufactured state;.

(21A) The term “farmout agreement” means a written
agreement in which—

(A) the owner of a right to drill, produce, or operate liquid
or gaseous hydrocarbons on property agrees or has agreed
to transfer or assign all or a part of such right to another
entity; and

(B) such other entity (either directly or through its agents
or its assigns), as consideration, agrees to perform drilling,
reworking, recompleting, testing, or similar or related
operations, to develop or produce liquid or gaseous hydro-
carbons on the property;.
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(21B) The term “Federal depository institutions regulatory
agency” means—

(A) with respect to an insured depository institution (as
defined in section 3(c)(2) of the Federal Deposit Insurance
Act) for which no conservator or receiver has been ap-
pointed, the appropriate Federal banking agency (as de-
fined in section 3(q) of such Act);

(B) with respect to an insured credit union (including an
insured credit union for which the National Credit Union
Administration has been appointed conservator or liquidat-
ing agent), the National Credit Union Administration;

(C) with respect to any insured depository institution for
which the Resolution Trust Corporation has been appointed
conservator or receiver, the Resolution Trust Corporation;
and

(D) with respect to any insured depository institution for
which the Federal Deposit Insurance Corporation has been
appointed conservator or receiver, the Federal Deposit
Insurance Corporation;.

(22) the The term “financial institution” means—

(A) means—(i) a Federal reserve bank, or an entity
(domestic or foreign) that is a commercial or savings bank,
industrial savings bank, savings and loan association, trust
company, federally-insured credit union, or receiver, liqui-
dating agent, or conservator for such entity and, when any
such Federal reserve bank, receiver, liquidating agent,
conservator, or entity is acting as agent or custodian for a
customer in connection with a securities contract, (as de-
fined in section 741 of this title, the) such customer; or

(iiB) in connection with a securities contract, (as defined
in section 741 of this title,) an investment company regis-
tered under the Investment Company Act of 1940; and.

(B) includes any person described in subparagraph (A)
which operates, or operates as, a multilateral clearing
organization pursuant to section 409 of the Federal Deposit
Insurance Corporation Improvement Act of 1991;

§ 101GENERAL PROVISIONS  11
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(22A) The term “financial participant” means—

(A) an entity that, at the time it enters into a securities
contract, commodity contract, swap agreement, repurchase
agreement, or forward contract, or at the time of the date
of the filing of the petition, has one or more agreements or
transactions described in paragraph (1), (2), (3), (4), (5), or
(6) of section 561(a) with the debtor or any other entity (other
than an affiliate) of a total gross dollar value of not less than
$1,000,000,000 in notional or actual principal amount
outstanding on any day during the previous 15-month
period, or has gross mark-to-market positions of not less
than $100,000,000 (aggregated across counterparties) in one
or more such agreements or transactions with the debtor or
any other entity (other than an affiliate) on any day during
the previous 15-month period; or

(B) a clearing organization (as defined in section 402 of
the Federal Deposit Insurance Corporation Improvement
Act of 1991).

(23) The term “foreign proceeding” means proceeding,
whether a collective judicial or administrative and whether
or not under bankruptcy law, in a foreign country in which
the debtor’s domicile, residence, principal place of business,
or principal assets were located at the commencement of such
proceeding, for the purpose of liquidating an estate, adjusting
debts by composition, extension, or discharge, or effecting a
proceeding in a foreign country, including an interim proceed-
ing, under a law relating to insolvency or adjustment of debt
in which proceeding the assets and affairs of the debtor are
subject to control or supervision by a foreign court, for the
purpose of reorganization; or liquidation.

(24) The term “foreign representative” means duly selected
trustee, administrator, or other representative of an estate
in a foreign proceeding; a person or body, including a person
or body appointed on an interim basis, authorized in a foreign
proceeding to administer the reorganization or the liquidation
of the debtor’s assets or affairs or to act as a representative
of such foreign proceeding.
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(25) The term “forward contract” means a contract means—
(A) a contract (other than a commodity contract) for the

purchase, sale, or transfer of a commodity, as defined in
section 761(8) of this title, or any similar good, article,
service, right, or interest which is presently or in the future
becomes the subject of dealing in the forward contract
trade, or product or byproduct thereof, with a maturity date
more than two days after the date the contract is entered
into, including, but not limited to, a repurchase transaction,
reverse repurchase transaction, consignment, lease, swap,
hedge transaction, deposit, loan, option, allocated transac-
tion, unallocated transaction, or any combination thereof
or option thereon; or any other similar agreement;

(B) any combination of agreements or transactions re-
ferred to in subparagraphs (A) and (C);

(C) any option to enter into an agreement or transaction
referred to in subparagraph (A) or (B);

(D) a master agreement that provides for an agreement
or transaction referred to in subparagraph (A), (B), or (C),
together with all supplements to any such master agreement,
without regard to whether such master agreement provides
for an agreement or transaction that is not a forward
contract under this paragraph, except that such master
agreement shall be considered to be a forward contract
under this paragraph only with respect to each agreement
or transaction under such master agreement that is referred
to in subparagraph (A), (B), or (C); or

(E) any security agreement or arrangement, or other credit
enhancement related to any agreement or transaction re-
ferred to in subparagraph (A), (B), (C), or (D), including any
guarantee or reimbursement obligation by or to a forward
contract merchant or financial participant in connection
with any agreement or transaction referred to in any such
subparagraph, but not to exceed the damages in connection
with any such agreement or transaction, measured in accor-
dance with section 562.
(26) The term “forward contract merchant” means a person

whose Federal reserve bank, or an entity the business of which
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consists in whole or in part of entering into forward contracts
as or with merchants in a commodity, (as defined in section
761(8) of this title,) or any similar good, article, service, right,
or interest which is presently or in the future becomes the
subject of dealing in the forward contract trade;.

(27) The term “governmental unit” means United States;
State; Commonwealth; District; Territory; municipality; for-
eign state; department, agency, or instrumentality of the
United States (but not a United States trustee while serving
as a trustee in a case under this title), a State, a Common-
wealth, a District, a Territory, a municipality, or a foreign
state; or other foreign or domestic government;.

(27A) The term “health care business”—

(A) means any public or private entity (without regard to
whether that entity is organized for profit or not for profit)
that is primarily engaged in offering to the general public
facilities and services for—

(i) the diagnosis or treatment of injury, deformity, or
disease; and

(ii) surgical, drug treatment, psychiatric, or obstetric
care; and

(B) includes—

(i) any—

(I) general or specialized hospital;

(II) ancillary ambulatory, emergency, or surgical
treatment facility;

(III) hospice;

(IV) home health agency; and

(V) other health care institution that is similar to an
entity referred to in subclause (I), (II), (III), or (IV); and

(ii) any long-term care facility, including any—

(I) skilled nursing facility;

(II) intermediate care facility;

(III) assisted living facility;
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(IV) home for the aged;

(V) domiciliary care facility; and

(VI) health care institution that is related to a facility
referred to in subclause (I), (II), (III), (IV), or (V), if that
institution is primarily engaged in offering room,
board, laundry, or personal assistance with activities
of daily living and incidentals to activities of daily
living.

(27B) The term “incidental property” means, with respect to
a debtor’s principal residence—

(A) property commonly conveyed with a principal resi-
dence in the area where the real property is located;

(B) all easements, rights, appurtenances, fixtures, rents,
royalties, mineral rights, oil or gas rights or profits, water
rights, escrow funds, or insurance proceeds; and

(C) all replacements or additions.

(28) The term “indenture” means mortgage, deed of trust,
or indenture, under which there is outstanding a security,
other than a voting-trust certificate, constituting a claim
against the debtor, a claim secured by a lien on any of the
debtor’s property, or an equity security of the debtor;.

(29) The term “indenture trustee” means trustee under an
indenture;.

(30) The term “individual with regular income” means
individual whose income is sufficiently stable and regular to
enable such individual to make payments under a plan under
chapter 13 of this title, other than a stockbroker or a commod-
ity broker;.

(31) The term “insider” includes—

(A) if the debtor is an individual—

(i) relative of the debtor or of a general partner of the
debtor;

(ii) partnership in which the debtor is a general
partner;

(iii) general partner of the debtor; or
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(iv) corporation of which the debtor is a director, officer,
or person in control;

(B) if the debtor is a corporation—

(i) director of the debtor;

(ii) officer of the debtor;

(iii) person in control of the debtor;

(iv) partnership in which the debtor is a general
partner;

(v) general partner of the debtor; or

(vi) relative of a general partner, director, officer, or
person in control of the debtor;

(C) if the debtor is a partnership—

(i) general partner in the debtor;

(ii) relative of a general partner in, general partner of,
or person in control of the debtor;

(iii) partnership in which the debtor is a general
partner;

(iv) general partner of the debtor; or

(v) person in control of the debtor;

(D) if the debtor is a municipality, elected official of the
debtor or relative of an elected official of the debtor;

(E) affiliate, or insider of an affiliate as if such affiliate
were the debtor; and

(F) managing agent of the debtor;.

(32) The term “insolvent” means—

(A) with reference to an entity other than a partnership
and a municipality, financial condition such that the sum
of such entity’s debts is greater than all of such entity’s
property, at a fair valuation, exclusive of—

(i) property transferred, concealed, or removed with
intent to hinder, delay, or defraud such entity’s creditors;
and
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(ii) property that may be exempted from property of the
estate under section 522 of this title;

(B) with reference to a partnership, financial condition
such that the sum of such partnership’s debts is greater
than the aggregate of, at a fair valuation—

(i) all of such partnership’s property, exclusive of prop-
erty of the kind specified in subparagraph (A)(i) of this
paragraph; and

(ii) the sum of the excess of the value of each general
partner’s nonpartnership property, exclusive of property
of the kind specified in subparagraph (A) of this para-
graph, over such partner’s nonpartnership debts; and

(C) with reference to a municipality, financial condition
such that the municipality is—

(i) generally not paying its debts as they become due
unless such debts are the subject of a bona fide dispute;
or

(ii) unable to pay its debts as they become due;.

(33) The term “institution-affiliated party”—

(A) with respect to an insured depository institution (as
defined in section 3(c)(2) of the Federal Deposit Insurance
Act), has the meaning given it in section 3(u) of the Federal
Deposit Insurance Act; and

(B) with respect to an insured credit union, has the
meaning given it in section 206(r) of the Federal Credit
Union Act;.

(34) The term “insured credit union” has the meaning given
it in section 101(7) of the Federal Credit Union Act;.

(35) The term “insured depository institution”—

(A) has the meaning given it in section 3(c)(2) of the
Federal Deposit Insurance Act; and

(B) includes an insured credit union (except in the case
of paragraphs (21B23) and (33)(A)(35) of this subsection);.

(35A) The term “intellectual property” means—
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(A) trade secret;
(B) invention, process, design, or plant protected under

title 35;
(C) patent application;
(D) plant variety;
(E) work of authorship protected under title 17; or
(F) mask work protected under chapter 9 of title 17;

to the extent protected by applicable nonbankruptcy law; and.
(36) The term “judicial lien” means lien obtained by judg-

ment, levy, sequestration, or other legal or equitable process
or proceeding;.

(37) The term “lien” means charge against or interest in
property to secure payment of a debt or performance of an
obligation;.

(38) The term “margin payment” means, for purposes of the
forward contract provisions of this title, payment or deposit
of cash, a security or other property, that is commonly known
in the forward contract trade as original margin, initial
margin, maintenance margin, or variation margin, including
mark-to-market payments, or variation payments; [and].

(38A) The term “master netting agreement”—
(A) means an agreement providing for the exercise of

rights, including rights of netting, setoff, liquidation, termi-
nation, acceleration, or close out, under or in connection
with one or more contracts that are described in any one or
more of paragraphs (1) through (5) of section 561(a), or any
security agreement or arrangement or other credit enhance-
ment related to one or more of the foregoing, including any
guarantee or reimbursement obligation related to 1 or more
of the foregoing; and

(B) if the agreement contains provisions relating to agree-
ments or transactions that are not contracts described in
paragraphs (1) through (5) of section 561(a), shall be deemed
to be a master netting agreement only with respect to those
agreements or transactions that are described in any one or
more of paragraphs (1) through (5) of section 561(a).
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(38B) The term “master netting agreement participant”
means an entity that, at any time before the date of the filing
of the petition, is a party to an outstanding master netting
agreement with the debtor.

(39) The term “mask work” has the meaning given it in
section 901(a)(2) of title 17.

(39A) The term “median family income” means for any
year—

(A) the median family income both calculated and re-
ported by the Bureau of the Census in the then most recent
year; and

(B) if not so calculated and reported in the then current
year, adjusted annually after such most recent year until
the next year in which median family income is both calcu-
lated and reported by the Bureau of the Census, to reflect
the percentage change in the Consumer Price Index for All
Urban Consumers during the period of years occurring after
such most recent year and before such current year.

(40) The term “municipality” means political subdivision or
public agency or instrumentality of a State;.

(40A) The term “patient” means any individual who obtains
or receives services from a health care business.

(40B) The term “patient records” means any written docu-
ment relating to a patient or a record recorded in a magnetic,
optical, or other form of electronic medium.

(41) The term “person” includes individual, partnership,
and corporation, but does not include governmental unit,
except that a governmental unit that—

(A) acquires an asset from a person—

(i) as a result of the operation of a loan guarantee
agreement; or

(ii) as receiver or liquidating agent of a person;

(B) is a guarantor of a pension benefit payable by or on
behalf of the debtor or an affiliate of the debtor; or

(C) is the legal or beneficial owner of an asset of—
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(i) an employee pension benefit plan that is a govern-
mental plan, as defined in section 414(d) of the Internal
Revenue Code of 1986; or

(ii) an eligible deferred compensation plan, as defined
in section 457(b) of the Internal Revenue Code of 1986;

shall be considered, for purposes of section 1102 of this title,
to be a person with respect to such asset or such benefit;.

(41A) The term “personally identifiable information”
means—

(A) if provided by an individual to the debtor in connec-
tion with obtaining a product or a service from the debtor
primarily for personal, family, or household purposes—

(i) the first name (or initial) and last name of such
individual, whether given at birth or time of adoption, or
resulting from a lawful change of name;

(ii) the geographical address of a physical place of
residence of such individual;

(iii) an electronic address (including an e-mail address)
of such individual;

(iv) a telephone number dedicated to contacting such
individual at such physical place of residence;

(v) a social security account number issued to such
individual; or

(vi) the account number of a credit card issued to such
individual; or

(B) if identified in connection with 1 or more of the items
of information specified in subparagraph (A)—

(i) a birth date, the number of a certificate of birth or
adoption, or a place of birth; or

(ii) any other information concerning an identified
individual that, if disclosed, will result in contacting or
identifying such individual physically or electronically.

(42) The term “petition” means petition filed under section
301, 302, 303, or 304 of this title, as the case may be,
commencing a case under this title;.
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(42A) The term “production payment” means a term over-
riding royalty satisfiable in cash or in kind—

(A) contingent on the production of a liquid or gaseous
hydrocarbon from particular real property; and

(B) from a specified volume, or a specified value, from the
liquid or gaseous hydrocarbon produced from such property,
and determined without regard to production costs;.

(43) The term “purchaser” means transferee of a voluntary
transfer, and includes immediate or mediate transferee of
such a transferee;.

(44) The term “railroad” means common carrier by railroad
engaged in the transportation of individuals or property or
owner of trackage facilities leased by such a common carrier;.

(45) The term “relative” means individual related by affinity
or consanguinity within the third degree as determined by
the common law, or individual in a step or adoptive relation-
ship within such third degree;.

(46) The term “repo participant” means an entity that, on
at any day during the period beginning 90 days time before
the date of the filing of the petition, has an outstanding
repurchase agreement with the debtor;.

(47) The term “repurchase agreement” (which definition
also applies to a reverse repurchase agreement) means—

(A) means—

(i) an agreement, including related terms, which pro-
vides for the transfer of one or more certificates of deposit,
mortgage related securities (as defined in section 3 of the
Securities Exchange Act of 1934), mortgage loans, inter-
ests in mortgage related securities or mortgage loans,
eligible bankers’ acceptances, qualified foreign govern-
ment securities (defined as a security that is a direct
obligation of, or that is fully guaranteed by, the central
government of a member of the Organization for Economic
Cooperation and Development), or securities that are
direct obligations of, or that are fully guaranteed as to
principal and interest by, the United States or any agency
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of the United States against the transfer of funds by the
transferee of such certificates of deposit, eligible bankers’
acceptances, or securities securities, mortgage loans, or
interests, with a simultaneous agreement by such trans-
feree to transfer to the transferor thereof certificates of
deposit, eligible bankers’ acceptances, or securities as
described above acceptance, securities, mortgage loans, or
interests of the kind described in this clause, at a date
certain not later than one 1 year after such transfers
transfer or on demand, against the transfer of funds;

(ii) any combination of agreements or transactions
referred to in clauses (i) and (iii);

(iii) an option to enter into an agreement or transaction
referred to in clause (i) or (ii);

(iv) a master agreement that provides for an agreement
or transaction referred to in clause (i), (ii), or (iii), together
with all supplements to any such master agreement,
without regard to whether such master agreement pro-
vides for an agreement or transaction that is not a repur-
chase agreement under this paragraph, except that such
master agreement shall be considered to be a repurchase
agreement under this paragraph only with respect to each
agreement or transaction under the master agreement
that is referred to in clause (i), (ii), or (iii); or

(v) any security agreement or arrangement or other
credit enhancement related to any agreement or transac-
tion referred to in clause (i), (ii), (iii), or (iv), including
any guarantee or reimbursement obligation by or to a repo
participant or financial participant in connection with
any agreement or transaction referred to in any such
clause, but not to exceed the damages in connection with
any such agreement or transaction, measured in accor-
dance with section 562 of this title; and

(B) does not include a repurchase obligation under a
participation in a commercial mortgage loan.

(48) The term “securities clearing agency” means person
that is registered as a clearing agency under section 17A of
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the Securities Exchange Act of 1934, or exempt from such
registration under such section pursuant to an order of the
Securities and Exchange Commission, or whose business is
confined to the performance of functions of a clearing agency
with respect to exempted securities, as defined in section
3(a)(12) of such Act for the purposes of such section 17A;.

(48A) The term “securities self regulatory organization”
means either a securities association registered with the Secur-
ities and Exchange Commission under section 15A of the
Securities Exchange Act of 1934 or a national securities
exchange registered with the Securities and Exchange Com-
mission under section 6 of the Securities Exchange Act of 1934.

(49) The term “security”—
(A) includes—

(i) note;
(ii) stock;
(iii) treasury stock;
(iv) bond;
(v) debenture;
(vi) collateral trust certificate;
(vii) pre-organization certificate or subscription;
(viii) transferable share;
(ix) voting-trust certificate;
(x) certificate of deposit;
(xi) certificate of deposit for security;
(xii) investment contract or certificate of interest or

participation in a profit-sharing agreement or in an oil,
gas, or mineral royalty or lease, if such contract or
interest is required to be the subject of a registration
statement filed with the Securities and Exchange Com-
mission under the provisions of the Securities Act of 1933,
or is exempt under section 3(b) of such Act from the
requirement to file such a statement;

(xiii) interest of a limited partner in a limited
partnership;
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(xiv) other claim or interest commonly known as “secur-
ity”; and

(xv) certificate of interest or participation in, temporary
or interim certificate for, receipt for, or warrant or right
to subscribe to or purchase or sell, a security; but

(B) does not include—

(i) currency, check, draft, bill of exchange, or bank
letter of credit;

(ii) leverage transaction, as defined in section 761 of
this title;

(iii) commodity futures contract or forward contract;

(iv) option, warrant, or right to subscribe to or purchase
or sell a commodity futures contract;

(v) option to purchase or sell a commodity;

(vi) contract or certificate of a kind specified in sub-
paragraph (A)(xii) of this paragraph that is not required
to be the subject of a registration statement filed with
the Securities and Exchange Commission and is not
exempt under section 3(b) of the Securities Act of 1933
from the requirement to file such a statement; or

(vii) debt or evidence of indebtedness for goods sold and
delivered or services rendered;.

(50) The term “security agreement” means agreement that
creates or provides for a security interest;.

(51) The term “security interest” means lien created by an
agreement;.

(51A) The term “settlement payment” means, for purposes
of the forward contract provisions of this title, a preliminary
settlement payment, a partial settlement payment, an in-
terim settlement payment, a settlement payment on account,
a final settlement payment, a net settlement payment, or any
other similar payment commonly used in the forward contract
trade;.

(51B) The term “single asset real estate” means real prop-
erty constituting a single property or project, other than
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residential real property with fewer than 4 residential units,
which generates substantially all of the gross income of a
debtor who is not a family farmer and on which no substantial
business is being conducted by a debtor other than the
business of operating the real property and activities inciden-
tal thereto having aggregate noncontingent, liquidated se-
cured debts in an amount no more than $4,000,000;.

(51C) The term “small business” case” means a case filed
under chapter 11 of this title in which the debtor is a small
business debtor.

(51D) The term “small business debtor”—

(A) subject to subparagraph (B), means a person engaged
in commercial or business activities (but does not include
including any affiliate of such person that is also a debtor
under this title and excluding a person whose primary
activity is the business of owning or operating real property
and or activities incidental thereto) whose that has aggre-
gate noncontingent liquidated secured and unsecured debts
as of the date of the petition do not exceed $2,000,000; or
the date of the order for relief in an amount not more than
$2,000,000 (excluding debts owed to 1 or more affiliates or
insiders) for a case in which the United States trustee has
not appointed under section 1102(a)(1) a committee of unse-
cured creditors or where the court has determined that the
committee of unsecured creditors is not sufficiently active
and representative to provide effective oversight of the
debtor; and

(B) does not include any member of a group of affiliated
debtors that has aggregate noncontingent liquidated se-
cured and unsecured debts in an amount greater than
$2,000,000 (excluding debt owed to 1 or more affiliates or
insiders).

(52) The term “State” includes the District of Columbia and
Puerto Rico, except for the purpose of defining who may be
a debtor under chapter 9 of this title;.

(53) The term “statutory lien” means lien arising solely by
force of a statute on specified circumstances or conditions, or
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lien of distress for rent, whether or not statutory, but does
not include security interest or judicial lien, whether or not
such interest or lien is provided by or is dependent on a
statute and whether or not such interest or lien is made fully
effective by statute;.

(53A) The term “stockbroker” means person—

(A) with respect to which there is a customer, as defined
in section 741 of this title; and

(B) that is engaged in the business of effecting transac-
tions in securities—

(i) for the account of others; or

(ii) with members of the general public, from or for such
person’s own account;.

(53B) The term “swap agreement”—

(A) means—

(Ai) any agreement, (including the terms and conditions
incorporated by reference therein in such agreement),
which is—

a rate swap agreement, basis swap, forward rate agree-
ment, commodity swap, interest rate option, forward
foreign exchange agreement, spot foreign exchange
agreement, rate cap agreement, rate floor agreement,
rate collar agreement, currency swap agreement, cross-
currency rate swap agreement, currency option, any
other similar agreement (including any option to enter
into any of the foregoing;

(I) an interest rate swap, option, future, or forward
agreement, including a rate floor, rate cap, rate collar,
cross-currency rate swap, and basis swap;

(II) a spot, same day-tomorrow, tomorrow-next, for-
ward, or other foreign exchange or precious metals
agreement;

(III) a currency swap, option, future, or forward
agreement;
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(IV) an equity index or equity swap, option, future,
or forward agreement;

(V) a debt index or debt swap, option, future, or
forward agreement;

(VI) a total return, credit spread or credit swap,
option, future, or forward agreement;

(VII) a commodity index or a commodity swap, op-
tion, future, or forward agreement; or

(VIII) a weather swap, weather derivative, or weather
option;

(ii) any agreement or transaction that is similar to any
other agreement or transaction referred to in this para-
graph and that—

(I) is of a type that has been, is presently, or in the
future becomes, the subject of recurrent dealings in the
swap markets (including terms and conditions incorpo-
rated by reference therein); and

(II) is a forward, swap, future, or option on one or
more rates, currencies, commodities, equity securities,
or other equity instruments, debt securities or other debt
instruments, quantitative measures associated with an
occurrence, extent of an occurrence, or contingency
associated with a financial, commercial, or economic
consequence, or economic or financial indices or mea-
sures of economic or financial risk or value;

(Biii) any combination of the foregoing agreements or
transactions referred to in this subparagraph; or

(iv) any option to enter into an agreement or transaction
referred to in this subparagraph;

(Cv) a master agreement for any of the foregoing that
provides for an agreement or transaction referred to in
clause (i), (ii), (iii), or (iv), together with all supplements
to any such master agreement, and without regard to
whether the master agreement contains an agreement or
transaction that is not a swap agreement under this
paragraph, except that the master agreement shall be
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considered to be a swap agreement under this paragraph
only with respect to each agreement or transaction under
the master agreement that is referred to in clause (i), (ii),
(iii), or (iv); or

(vi) any security agreement or arrangement or other
credit enhancement related to any agreements or transac-
tions referred to in clause (i) through (v), including any
guarantee or reimbursement obligation by or to a swap
participant or financial participant in connection with
any agreement or transaction referred to in any such
clause, but not to exceed the damages in connection with
any such agreement or transaction, measured in accor-
dance with section 562; and

(B) is applicable for purposes of this title only, and shall
not be construed or applied so as to challenge or affect the
characterization, definition, or treatment of any swap agree-
ment under any other statute, regulation, or rule, including
the Securities Act of 1933, the Securities Exchange Act of
1934, the Public Utility Holding Company Act of 1935, the
Trust Indenture Act of 1939, the Investment Company Act
of 1940, the Investment Advisers Act of 1940, the Securities
Investor Protection Act of 1970, the Commodity Exchange
Act, the Gramm-Leach-Bliley Act, and the Legal Certainty
for Bank Products Act of 2000;.

(53C) The term “swap participant” means an entity that,
at any time before the filing of the petition, has an outstand-
ing swap agreement with the debtor;.

(56A)1 The term “term overriding royalty” means an inter-
est in liquid or gaseous hydrocarbons in place or to be pro-
duced from particular real property that entitles the owner
thereof to a share of production, or the value thereof, for a
term limited by time, quantity, or value realized;.

1 [Editors’ Note: The Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, to cor-
rect a numbering error, redesignated certain definitions as paragraphs (53A) to
(53D). However, the 1994 Act added a new definition after the definition of “swap
participant” but failed to redesignate it. As a result, the definition of “term overriding
royalty” is designated as (56A) and the definition of “timeshare plan” is designated
as (53D). These two definitions should be redesignated as (53D) and (53E) respec-
tively.] 
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(53D)2 The term “timeshare plan” means and shall include
that interest purchased in any arrangement, plan, scheme,
or similar device, but not including exchange programs,
whether by membership, agreement, tenancy in common,
sale, lease, deed, rental agreement, license, right to use
agreement, or by any other means, whereby a purchaser, in
exchange for consideration, receives a right to use accommo-
dations, facilities, or recreational sites, whether improved or
unimproved, for a specific period of time less than a full year
during any given year, but not necessarily for consecutive
years, and which extends for a period of more than three
years. A “timeshare interest” is that interest purchased in a
timeshare plan which grants the purchaser the right to use
and occupy accommodations, facilities, or recreational sites,
whether improved or unimproved, pursuant to a timeshare
plan;.

(54) The term “transfer” means every—

(A) the creation of a lien;

(B) the retention of title as a security interest;

(C) the foreclosure of a debtor’s equity of redemption; or

(D) each mode, direct or indirect, absolute or conditional,
voluntary or involuntary, of disposing of or parting with—

(i) property; or with

(ii) an interest in property, including retention of title
as a security interest and foreclosure of the debtor’s
equity of redemption;.

(54A) the The term “uninsured State member bank” means
a State member bank (as defined in section 3 of the Federal
Deposit Insurance Act) the deposits of which are not insured
by the Federal Deposit Insurance Corporation; and.

(55) The term “United States”, when used in a geographical
sense, includes all locations where the judicial jurisdiction of
the United States extends, including territories and posses-
sions of the United States;.

2 [Editors’ Note: See note 1 supra.] 
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11 U.S.C. § 102

§ 102. Rules of construction

In this title—
(1) “after notice and a hearing”, or a similar phrase—

(A) means after such notice as is appropriate in the
particular circumstances, and such opportunity for a hear-
ing as is appropriate in the particular circumstances; but

(B) authorizes an act without an actual hearing if such
notice is given properly and if—

(i) such a hearing is not requested timely by a party
in interest; or

(ii) there is insufficient time for a hearing to be com-
menced before such act must be done, and the court
authorizes such act;

(2) “claim against the debtor” includes claim against prop-
erty of the debtor;

(3) “includes” and “including” are not limiting;
(4) “may not” is prohibitive, and not permissive;
(5) “or” is not exclusive;
(6) “order for relief” means entry of an order for relief;
(7) the singular includes the plural;

(8) a definition, contained in a section of this title that refers
to another section of this title, does not, for the purpose of
such reference, affect the meaning of a term used in such
other section; and

(9) “United States trustee” includes a designee of the
United States trustee.

11 U.S.C. § 103

§ 103. Applicability of chapters

(a) Except as provided in section 1161 of this title, chapters
1, 3, and 5 of this title apply in a case under chapter 7, 11,
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12, or 13 of this title., and this chapter, sections 307, 362(n),
555 through 557, and 559 through 562 apply in a case under
chapter 15.

(b) Subchapters I and II of chapter 7 of this title apply only
in a case under such chapter.

(c) Subchapter III of chapter 7 of this title applies only in
a case under such chapter concerning a stockbroker.

(d) Subchapter IV of chapter 7 of this title applies only in
a case under such chapter concerning a commodity broker.

(e) Scope of Application.—Subchapter V of chapter 7 of this
title shall apply only in a case under such chapter concerning
the liquidation of an uninsured State member bank, or a
corporation organized under section 25A of the Federal Re-
serve Act, which operates, or operates as, a multilateral
clearing organization pursuant to section 409 of the Federal
Deposit Insurance Corporation Improvement Act of 1991.

(f) Except as provided in section 901 of this title, only
chapters 1 and 9 of this title apply in a case under such
chapter 9.

(g) Except as provided in section 901 of this title, subchap-
ters I, II, and III of chapter 11 of this title apply only in a
case under such chapter.

(h) Subchapter IV of chapter 11 of this title applies only
in a case under such chapter concerning a railroad.

(i) Chapter 13 of this title applies only in a case under such
chapter.

(j) Chapter 12 of this title applies only in a case under such
chapter.

(k) Chapter 15 applies only in a case under such chapter,
except that—

(1) sections 1505, 1513, and 1514 apply in all cases under
this title; and

(2) section 1509 applies whether or not a case under this
title is pending.
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11 U.S.C. § 104

§ 104. Adjustment of dollar amounts

(a) The Judicial Conference of the United States shall
transmit to the Congress and to the President before May 1,
1985, and before May 1 of every sixth year after May 1, 1985,
a recommendation for the uniform percentage adjustment of
each dollar amount in this title and in section 1930 of title
28.

(b)(1) On April 1, 1998, and at each 3-year interval ending
on April 1 thereafter, each dollar amount in effect under
sections 101(3), 101(18), 101(19A), 101(51D), 109(e), 303(b),
507(a), 522(d), and 523(a)(2)(C) 522(f)(3) and (f)(4), 522(n),
522(p), 522(q), 523(a)(2)(C), 541(b), 547(c)(9), 707(b), 1322(d),
1325(b), and 1326(b)(3) of this title and section 1409(b) of title
28 immediately before such April 1 shall be adjusted—

(A) to reflect the change in the Consumer Price Index
for All Urban Consumers, published by the Department
of Labor, for the most recent 3-year period ending imme-
diately before January 1 preceding such April 1, and

(B) to round to the nearest $25 the dollar amount that
represents such change.

(2) Not later than March 1, 1998, and at each 3-year
interval ending on March 1 thereafter, the Judicial Confer-
ence of the United States shall publish in the Federal
Register the dollar amounts that will become effective on
such April 1 under sections 101(3), 101(51D), 101(18),
101(19A),109(e), 303(b), 507(a), 522(d), and 522(f)(3) and
(f)(4), 522(n), 522(p), 522(q), 523(a)(2)(C), 541(b), 547(c)(9),
707(b), 1322(d), 1325(b) and 1326(b)(3) of this title. and
section 1409(b) of title 28.

(3) Adjustments made in accordance with paragraph (1)
shall not apply with respect to cases commenced before the
date of such adjustments.

32BANKRUPTCY CODE § 104

 0032 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 373 

For Internal Bankruptcy Court Use Only 



11 U.S.C. § 105

§ 105. Power of court

(a) The court may issue any order, process, or judgment that
is necessary or appropriate to carry out the provisions of this
title. No provision of this title providing for the raising of an
issue by a party in interest shall be construed to preclude the
court from, sua sponte, taking any action or making any
determination necessary or appropriate to enforce or imple-
ment court orders or rules, or to prevent an abuse of process.

(b) Notwithstanding subsection (a) of this section, a court
may not appoint a receiver in a case under this title.

(c) The ability of any district judge or other officer or
employee of a district court to exercise any of the authority
or responsibilities conferred upon the court under this title
shall be determined by reference to the provisions relating
to such judge, officer, or employee set forth in title 28. This
subsection shall not be interpreted to exclude bankruptcy
judges and other officers or employees appointed pursuant to
chapter 6 of title 28 from its operation.

(d) The court, on its own motion or on the request of a party
in interest, may—

(1) shall hold a status conference regarding any case or
proceeding under this title after notice to the parties in
interest such status conferences as are necessary to further
the expeditious and economical resolution of the case; and

(2) unless inconsistent with another provision of this title
or with applicable Federal Rules of Bankruptcy Procedure,
issue an order at any such conference prescribing such
limitations and conditions as the court deems appropriate
to ensure that the case is handled expeditiously and eco-
nomically, including an order that—

(A) sets the date by which the trustee must assume or
reject an executory contract or unexpired lease; or

(B) in a case under chapter 11 of this title-
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(i) sets a date by which the debtor, or trustee if one
has been appointed, shall file a disclosure statement
and plan;

(ii) sets a date by which the debtor, or trustee if one
has been appointed, shall solicit acceptances of a plan;

(iii) sets the date by which a party in interest other
than a debtor may file a plan;

(iv) sets a date by which a proponent of a plan, other
than the debtor, shall solicit acceptances of such plan;

(v) fixes the scope and format of the notice to be
provided regarding the hearing on approval of the
disclosure statement; or

(vi) provides that the hearing on approval of the
disclosure statement may be combined with the hear-
ing on confirmation of the plan.

11 U.S.C. § 106

§ 106. Waiver of sovereign immunity

(a) Notwithstanding an assertion of sovereign immunity,
sovereign immunity is abrogated as to a governmental unit
to the extent set forth in this section with respect to the
following:

(1) Sections 105, 106, 107, 108, 303, 346, 362, 363, 364,
365, 366, 502, 503, 505, 506, 510, 522, 523, 524, 525, 542,
543, 544, 545, 546, 547, 548, 549, 550, 551, 552, 553, 722,
724, 726, 728, 744, 749, 764, 901, 922, 926, 928, 929, 944,
1107, 1141, 1142, 1143, 1146, 1201, 1203, 1205, 1206, 1227,
1231, 1301, 1303, 1305, and 1327 of this title.

(2) The court may hear and determine any issue arising
with respect to the application of such sections to govern-
mental units.

(3) The court may issue against a governmental unit an
order, process, or judgment under such sections or the
Federal Rules of Bankruptcy Procedure, including an order

34BANKRUPTCY CODE § 106

 0034 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 391 

For Internal Bankruptcy Court Use Only 



or judgment awarding a money recovery, but not including
an award of punitive damages. Such order or judgment for
costs or fees under this title or the Federal Rules of Bank-
ruptcy Procedure against any governmental unit shall be
consistent with the provisions and limitations of section
2412(d)(2)(A) of title 28.

(4) The enforcement of any such order, process, or judg-
ment against any governmental unit shall be consistent
with appropriate nonbankruptcy law applicable to such
governmental unit and, in the case of a money judgment
against the United States, shall be paid as if it is a judg-
ment rendered by a district court of the United States.

(5) Nothing in this section shall create any substantive
claim for relief or cause of action not otherwise existing
under this title, the Federal Rules of Bankruptcy Proce-
dure, or nonbankruptcy law.

(b) A governmental unit that has filed a proof of claim in
the case is deemed to have waived sovereign immunity with
respect to a claim against such governmental unit that is
property of the estate and that arose out of the same transac-
tion or occurrence out of which the claim of such governmen-
tal unit arose.

(c) Notwithstanding any assertion of sovereign immunity
by a governmental unit, there shall be offset against a claim
or interest of a governmental unit any claim against such
governmental unit that is property of the estate.

11 U.S.C. § 107

§ 107. Public access to papers

(a) Except as provided in subsection subsections (b) and (c)
of this section, and subject to section 112, a paper filed in a
case under this title and the dockets of a bankruptcy court
are public records and open to examination by an entity at
reasonable times without charge.
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(b) On request of a party in interest, the bankruptcy court
shall, and on the bankruptcy court’s own motion, the bank-
ruptcy court may—

(1) protect an entity with respect to a trade secret or
confidential research, development, or commercial informa-
tion; or

(2) protect a person with respect to scandalous or defama-
tory matter contained in a paper filed in a case under this
title.

(c)(1) The bankruptcy court, for cause, may protect an
individual, with respect to the following types of information
to the extent the court finds that disclosure of such information
would create undue risk of identity theft or other unlawful
injury to the individual or the individual’s property:

(A) Any means of identification (as defined in section
1028(d) of title 18) contained in a paper filed, or to be filed,
in a case under this title.

(B) Other information contained in a paper described
in subparagraph (A).

(2) Upon ex parte application demonstrating cause, the
court shall provide access to information protected pursuant
to paragraph (1) to an entity acting pursuant to the police
or regulatory power of a domestic governmental unit.

(3) The United States trustee, bankruptcy administrator,
trustee, and any auditor serving under section 586(f) of title
28—

(A) shall have full access to all information contained
in any paper filed or submitted in a case under this title;
and

(B) shall not disclose information specifically protected
by the court under this title.
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11 U.S.C. § 108

§ 108. Extension of time

(a) If applicable nonbankruptcy law, an order entered in a
nonbankruptcy proceeding, or an agreement fixes a period
within which the debtor may commence an action, and such
period has not expired before the date of the filing of the
petition, the trustee may commence such action only before
the later of—

(1) the end of such period, including any suspension of
such period occurring on or after the commencement of the
case; or

(2) two years after the order for relief.

(b) Except as provided in subsection (a) of this section, if
applicable nonbankruptcy law, an order entered in a non-
bankruptcy proceeding, or an agreement fixes a period within
which the debtor or an individual protected under section
1201 or 1301 of this title may file any pleading, demand,
notice, or proof of claim or loss, cure a default, or perform any
other similar act, and such period has not expired before the
date of the filing of the petition, the trustee may only file,
cure, or perform, as the case may be, before the later of—

(1) the end of such period, including any suspension of
such period occurring on or after the commencement of the
case; or

(2) 60 days after the order for relief.

(c) Except as provided in section 524 of this title, if applica-
ble nonbankruptcy law, an order entered in a nonbankruptcy
proceeding, or an agreement fixes a period for commencing
or continuing a civil action in a court other than a bankruptcy
court on a claim against the debtor, or against an individual
with respect to which such individual is protected under
section 1201 or 1301 of this title, and such period has not
expired before the date of the filing of the petition, then such
period does not expire until the later of—
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(1) the end of such period, including any suspension of
such period occurring on or after the commencement of the
case; or

(2) 30 days after notice of the termination or expiration
of the stay under section 362, 922, 1201, or 1301 of this title,
as the case may be, with respect to such claim.

11 U.S.C. § 109

§ 109. Who may be a debtor

(a) Notwithstanding any other provision of this section, only
a person that resides or has a domicile, a place of business,
or property in the United States, or a municipality, may be
a debtor under this title.

(b) A person may be a debtor under chapter 7 of this title
only if such person is not—

(1) a railroad;
(2) a domestic insurance company, bank, savings bank,

cooperative bank, savings and loan association, building
and loan association, homestead association, a New Mar-
kets Venture Capital company as defined in section 351 of
the Small Business Investment Act of 1958, a small busi-
ness investment company licensed by the Small Business
Administration under subsection (c) or (d) of section 301 of
the Small Business Investment Act of 1958, credit union,
or industrial bank or similar institution which is an insured
bank as defined in section 3(h) of the Federal Deposit
Insurance Act, except that an uninsured State member
bank, or a corporation organized under section 25A of the
Federal Reserve Act, which operates, or operates as, a
multilateral clearing organization pursuant to section 409
of the Federal Deposit Insurance Corporation Improvement
Act of 1991 may be a debtor if a petition is filed at the
direction of the Board of Governors of the Federal Reserve
System; or

(3)(A) a foreign insurance company, engaged in such
business in the United States; or
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(B) a foreign bank, savings bank, cooperative bank,
savings and loan association, building and loan associa-
tion, homestead association, or credit union, engaged in
such business that has a branch or agency (as defined in
section 1(b) of the International Banking Act of 1978 in
the United States.

(c) An entity may be a debtor under chapter 9 of this title
if and only if such entity—

(1) is a municipality;

(2) is specifically authorized, in its capacity as a munici-
pality or by name, to be a debtor under such chapter by
State law, or by a governmental officer or organization
empowered by State law to authorize such entity to be a
debtor under such chapter;

(3) is insolvent;

(4) desires to effect a plan to adjust such debts; and

(5)(A) has obtained the agreement of creditors holding at
least a majority in amount of the claims of each class that
such entity intends to impair under a plan in a case under
such chapter;

(B) has negotiated in good faith with creditors and has
failed to obtain the agreement of creditors holding at
least a majority in amount of the claims of each class that
such entity intends to impair under a plan in a case under
such chapter;

(C) is unable to negotiate with creditors because such
negotiation is impracticable; or

(D) reasonably believes that a creditor may attempt to
obtain a transfer that is avoidable under section 547 of
this title.

(d) Only a railroad, a person that may be a debtor under
chapter 7 of this title (except a stockbroker or a commodity
broker), and an uninsured State member bank, or a corpora-
tion organized under section 25A of the Federal Reserve Act,
which operates, or operates as, a multilateral clearing organi-
zation pursuant to section 409 of the Federal Deposit
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Insurance Corporation Improvement Act of 1991 may be a
debtor under chapter 11 of this title.

(e) Only an individual with regular income that owes, on
the date of the filing of the petition, noncontingent, liqui-
dated, unsecured debts of less than $307,6751 and noncontin-
gent, liquidated, secured debts of less than $922,975,2 or an
individual with regular income and such individual’s spouse,
except a stockbroker or a commodity broker, that owe, on the
date of the filing of the petition, noncontingent, liquidated,
unsecured debts that aggregate less than $307,6753 and
noncontingent, liquidated, secured debts of less than
$922,9754 may be a debtor under chapter 13 of this title.

(f) Only a family farmer or family fisherman with regular
annual income may be a debtor under chapter 12 of this title.

(g) Notwithstanding any other provision of this section, no
individual or family farmer may be a debtor under this title
who has been a debtor in a case pending under this title at
any time in the preceding 180 days if—

(1) the case was dismissed by the court for willful failure
of the debtor to abide by orders of the court, or to appear
before the court in proper prosecution of the case; or

(2) the debtor requested and obtained the voluntary
dismissal of the case following the filing of a request for
relief from the automatic stay provided by section 362 of
this title.

(h)(1) Subject to paragraphs (2) and (3), and notwithstand-
ing any other provision of this section, an individual may not
be a debtor under this title unless such individual has, during
the 180-day period preceding the date of filing of the petition
by such individual, received from an approved nonprofit

1 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $290,525.] 

2 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $871,550.] 

3 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $290,525.] 

4 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $871,550.] 
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budget and credit counseling agency described in section
111(a) an individual or group briefing (including a briefing
conducted by telephone or on the Internet) that outlined the
opportunities for available credit counseling and assisted such
individual in performing a related budget analysis.

(2)(A) Paragraph (1) shall not apply with respect to a
debtor who resides in a district for which the United States
trustee (or the bankruptcy administrator, if any) determines
that the approved nonprofit budget and credit counseling
agencies for such district are not reasonably able to provide
adequate services to the additional individuals who would
otherwise seek credit counseling from such agencies by
reason of the requirements of paragraph (1).

(B) The United States trustee (or the bankruptcy admin-
istrator, if any) who makes a determination described in
subparagraph (A) shall review such determination not
later than 1 year after the date of such determination, and
not less frequently than annually thereafter. Notwith-
standing the preceding sentence, a nonprofit budget and
credit counseling agency may be disapproved by the
United States trustee (or the bankruptcy administrator,
if any) at any time.

(3)(A) Subject to subparagraph (B), the requirements of
paragraph (1) shall not apply with respect to a debtor who
submits to the court a certification that—

(i) describes exigent circumstances that merit a
waiver of the requirements of paragraph (1);

(ii) states that the debtor requested credit counseling
services from an approved nonprofit budget and credit
counseling agency, but was unable to obtain the services
referred to in paragraph (1) during the 5-day period
beginning on the date on which the debtor made that
request; and

(iii) is satisfactory to the court.

(B) With respect to a debtor, an exemption under sub-
paragraph (A) shall cease to apply to that debtor on the
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date on which the debtor meets the requirements of para-
graph (1), but in no case may the exemption apply to that
debtor after the date that is 30 days after the debtor files
a petition, except that the court, for cause, may order an
additional 15 days.

(4) The requirements of paragraph (1) shall not apply with
respect to a debtor whom the court determines, after notice
and hearing, is unable to complete those requirements
because of incapacity, disability, or active military duty in
a military combat zone. For the purposes of this paragraph,
“incapacity” means that the debtor is impaired by reason
of mental illness or mental deficiency so that he is incapable
of realizing and making rational decisions with respect to
his financial responsibilities; and “disability” means that
the debtor is so physically impaired as to be unable, after
reasonable effort, to participate in an in person, telephone,
or Internet briefing required under paragraph (1).

11 U.S.C. § 110

§ 110. Penalty for persons who negligently or
fraudulently prepare bankruptcy
petitions

(a) In this section—

(1) “bankruptcy petition preparer” means a person, other
than an attorney for the debtor or an employee of an such
attorney under the direct supervision of such attorney, who
prepares for compensation a document for filing; and

(2) “document for filing” means a petition or any other
document prepared for filing by a debtor in a United States
bankruptcy court or a United States district court in con-
nection with a case under this title.

(b)(1) A bankruptcy petition preparer who prepares a docu-
ment for filing shall sign the document and print on the
document the preparer’s name and address. If a bankruptcy
petition preparer is not an individual, then an officer,
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principal, responsible person, or partner of the bankruptcy
petition preparer shall be required to—

(2) A bankruptcy petition preparer who fails to comply
with paragraph (1) may be fined not more than $500 for
each such failure unless the failure is due to reasonable
cause.

(A) sign the document for filing; and
(B) print on the document the name and address of that

officer, principal, responsible person, or partner.
(2)(A) Before preparing any document for filing or accept-

ing any fees from a debtor, the bankruptcy petition preparer
shall provide to the debtor a written notice which shall be
on an official form prescribed by the Judicial Conference of
the United States in accordance with rule 9009 of the
Federal Rules of Bankruptcy Procedure.

(B) The notice under subparagraph (A)—
(i) shall inform the debtor in simple language that

a bankruptcy petition preparer is not an attorney and
may not practice law or give legal advice;

(ii) may contain a description of examples of legal
advice that a bankruptcy petition preparer is not autho-
rized to give, in addition to any advice that the preparer
may not give by reason of subsection (e)(2); and

(iii) shall—
(I) be signed by the debtor and, under penalty of

perjury, by the bankruptcy petition preparer; and
(II) be filed with any document for filing.

(c)(1) A bankruptcy petition preparer who prepares a docu-
ment for filing shall place on the document, after the prepar-
er’s signature, an identifying number that identifies individu-
als who prepared the document.

(2) For (A) Subject to subparagraph (B), for purposes of
this section, the identifying number of a bankruptcy peti-
tion preparer shall be the Social Security account number
of each individual who prepared the document or assisted
in its preparation.
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(3B) A If a bankruptcy petition preparer who fails to
comply with paragraph (1) may be fined not more than
$500 for each such failure unless the failure is due to
reasonable cause. is not an individual, the identifying
number of the bankruptcy petition preparer shall be the
Social Security account number of the officer, principal,
responsible person, or partner of the bankruptcy petition
preparer.

(d)(1) A bankruptcy petition preparer shall, not later than
the time at which a document for filing is presented for the
debtor’s signature, furnish to the debtor a copy of the
document.

(2) A bankruptcy petition preparer who fails to comply
with paragraph (1) may be fined not more than $500 for
each such failure unless the failure is due to reasonable
cause.

(e)(1) A bankruptcy petition preparer shall not execute any
document on behalf of a debtor.

(2)(A) A bankruptcy petition preparer may be fined not
more than $500 for each document executed in violation of
paragraph (1). not offer a potential bankruptcy debtor any
legal advice, including any legal advice described in sub-
paragraph (B).

(B) The legal advice referred to in subparagraph (A)
includes advising the debtor—

(i) whether—

(I) to file a petition under this title; or

(II) commencing a case under chapter 7, 11, 12, or
13 is appropriate;

(ii) whether the debtor’s debts will be discharged in
a case under this title;

(iii) whether the debtor will be able to retain the
debtor’s home, car, or other property after commencing
a case under this title;

(iv) concerning—
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(I) the tax consequences of a case brought under this
title; or

(II) the dischargeability of tax claims;

(v) whether the debtor may or should promise to repay
debts to a creditor or enter into a reaffirmation agree-
ment with a creditor to reaffirm a debt;

(vi) concerning how to characterize the nature of the
debtor’s interests in property or the debtor’s debts; or

(vii) concerning bankruptcy procedures and rights.

(f)(1) A bankruptcy petition preparer shall not use the word
“legal” or any similar term in any advertisements, or adver-
tise under any category that includes the word “legal” or any
similar term.

(2) A bankruptcy petition preparer shall be fined not
more than $500 for each violation of paragraph (1).

(g)(1) A bankruptcy petition preparer shall not collect or
receive any payment from the debtor or on behalf of the debtor
for the court fees in connection with filing the petition.

(2) A bankruptcy petition preparer shall be fined not
more than $500 for each violation of paragraph (1).

(h)(1) The Supreme Court may promulgate rules under
section 2075 of title 28, or the Judicial Conference of the
United States may prescribe guidelines, for setting a maxi-
mum allowable fee chargeable by a bankruptcy petition pre-
parer. A bankruptcy petition preparer shall notify the debtor
of any such maximum amount before preparing any document
for filing for a debtor or accepting any fee from the debtor.

(12) Within 10 days after the date of the filing of a
petition, a bankruptcy petition preparer shall file a A
declaration under penalty of perjury by the bankruptcy
petition preparer shall be filed together with the petition,
disclosing any fee received from or on behalf of the debtor
within 12 months immediately prior to the filing of the case,
and any unpaid fee charged to the debtor. If rules or
guidelines setting a maximum fee for services have been
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promulgated or prescribed under paragraph (1), the decla-
ration under this paragraph shall include a certification
that the bankruptcy petition preparer complied with the
notification requirement under paragraph (1). 

(23)(A) The court shall disallow and order the immediate
turnover to the bankruptcy trustee of any fee referred to
in paragraph (12) found to be in excess of the value of any
services rendered for the documents prepared.—

(i) rendered by the bankruptcy petition preparer dur-
ing the 12-month period immediately preceding the date
of the filing of the petition; or

(ii) found to be in violation of any rule or guideline
promulgated or prescribed under paragraph (1).

(B) All fees charged by a bankruptcy petition preparer
may be forfeited in any case in which the bankruptcy
petition preparer fails to comply with this subsection or
subsection (b), (c), (d), (e), (f), or (g).

(C) An individual debtor may exempt any funds so
recovered under this paragraph under section 522(b).

(34) The debtor, the trustee, a creditor, or the United
States trustee (or the bankruptcy administrator, if any) or
the court, on the initiative of the court, may file a motion
for an order under paragraph (2).

(45) A bankruptcy petition preparer shall be fined not
more than $500 for each failure to comply with a court order
to turn over funds within 30 days of service of such order.

(i)(1) If a bankruptcy case or related proceeding is dismissed
because of the failure to file bankruptcy papers, including
papers specified in section 521(1) of this title, the negligence
or intentional disregard of this title or the Federal Rules of
Bankruptcy Procedure by a bankruptcy petition preparer, or
if a bankruptcy petition preparer violates this section or
commits any act that the court finds to be fraudulent, unfair,
or deceptive act, the bankruptcy court shall certify that fact
to the district court, and the district court, on the motion of
the debtor, the trustee, or a creditor United States trustee (or
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the bankruptcy administrator, if any), and after notice and
a hearing, the court shall order the bankruptcy petition
preparer to pay to the debtor—

(A) the debtor’s actual damages;

(B) the greater of—

(i) $2,000; or

(ii) twice the amount paid by the debtor to the
bankruptcy petition preparer for the preparer’s ser-
vices; and

(C) reasonable attorneys’ fees and costs in moving for
damages under this subsection.

(2) If the trustee or creditor moves for damages on behalf
of the debtor under this subsection, the bankruptcy petition
preparer shall be ordered to pay the movant the additional
amount of $1,000 plus reasonable attorneys’ fees and costs
incurred.

(j)(1) A debtor for whom a bankruptcy petition preparer has
prepared a document for filing, the trustee, a creditor, or the
United States trustee in the district in which the bankruptcy
petition preparer resides, has conducted business, or the
United States trustee in any other district in which the debtor
resides may bring a civil action to enjoin a bankruptcy
petition preparer from engaging in any conduct in violation
of this section or from further acting as a bankruptcy petition
preparer.

(2)(A) In an action under paragraph (1), if the court finds
that—

(i) a bankruptcy petition preparer has—

(I) engaged in conduct in violation of this section
or of any provision of this title a violation of which
subjects a person to criminal penalty;

(II) misrepresented the preparer’s experience or
education as a bankruptcy petition preparer; or

(III) engaged in any other fraudulent, unfair, or
deceptive conduct; and
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(ii) injunctive relief is appropriate to prevent the
recurrence of such conduct, the court may enjoin the
bankruptcy petition preparer from engaging in such
conduct.

(B) If the court finds that a bankruptcy petition pre-
parer has continually engaged in conduct described in
subclause (I), (II), or (III) of clause (i) and that an injunc-
tion prohibiting such conduct would not be sufficient to
prevent such person’s interference with the proper ad-
ministration of this title, or has not paid a penalty
imposed under this section, or failed to disgorge all fees
ordered by the court, the court may enjoin the person from
acting as a bankruptcy petition preparer.

(3) The court, as part of its contempt power, may enjoin
a bankruptcy petition preparer that has failed to comply
with a previous order issued under this section. The injunc-
tion under this paragraph may be issued on the motion of
the court, the trustee, or the United States trustee (or the
bankruptcy administrator, if any).

(4) The court shall award to a debtor, trustee, or creditor
that brings a successful action under this subsection rea-
sonable attorney’s attorneys’ fees and costs of the action,
to be paid by the bankruptcy petition preparer.

(k) Nothing in this section shall be construed to permit
activities that are otherwise prohibited by law, including
rules and laws that prohibit the unauthorized practice of law.

(l)(1) A bankruptcy petition preparer who fails to comply
with any provision of subsection (b), (c), (d), (e), (f), (g), or (h)
may be fined not more than $500 for each such failure.

(2) The court shall triple the amount of a fine assessed
under paragraph (1) in any case in which the court finds
that a bankruptcy petition preparer—

(A) advised the debtor to exclude assets or income that
should have been included on applicable schedules;

(B) advised the debtor to use a false Social Security
account number;
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(C) failed to inform the debtor that the debtor was filing
for relief under this title; or

(D) prepared a document for filing in a manner that
failed to disclose the identity of the bankruptcy petition
preparer.

(3) A debtor, trustee, creditor, or United States trustee (or
the bankruptcy administrator, if any) may file a motion for
an order imposing a fine on the bankruptcy petition preparer
for any violation of this section.

(4)(A) Fines imposed under this subsection in judicial
districts served by United States trustees shall be paid to
the United States trustee, who shall deposit an amount
equal to such fines in a special account of the United States
Trustee System Fund referred to in section 586(e)(2) of title
28. Amounts deposited under this subparagraph shall be
available to fund the enforcement of this section on a na-
tional basis.

(B) Fines imposed under this subsection in judicial
districts served by bankruptcy administrators shall be
deposited as offsetting receipts to the fund established
under section 1931 of title 28, and shall remain available
until expended to reimburse any appropriation for the
amount paid out of such appropriation for expenses of the
operation and maintenance of the courts of the United
States.

11 U.S.C. § 111

§ 111. Nonprofit budget and credit counseling
agencies; financial management
instructional courses

(a) The clerk shall maintain a publicly available list of—

(1) nonprofit budget and credit counseling agencies that
provide 1 or more services described in section 109(h) cur-
rently approved by the United States trustee (or the bank-
ruptcy administrator, if any); and
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(2) instructional courses concerning personal financial
management currently approved by the United States
trustee (or the bankruptcy administrator, if any), as
applicable.

(b) The United States trustee (or bankruptcy administrator,
if any) shall only approve a nonprofit budget and credit
counseling agency or an instructional course concerning per-
sonal financial management as follows:

(1) The United States trustee (or bankruptcy administra-
tor, if any) shall have thoroughly reviewed the qualifications
of the nonprofit budget and credit counseling agency or of
the provider of the instructional course under the standards
set forth in this section, and the services or instructional
courses that will be offered by such agency or such provider,
and may require such agency or such provider that has
sought approval to provide information with respect to such
review.

(2) The United States trustee (or bankruptcy administra-
tor, if any) shall have determined that such agency or such
instructional course fully satisfies the applicable standards
set forth in this section.

(3) If a nonprofit budget and credit counseling agency or
instructional course did not appear on the approved list for
the district under subsection (a) immediately before ap-
proval under this section, approval under this subsection of
such agency or such instructional course shall be for a
probationary period not to exceed 6 months.

(4) At the conclusion of the applicable probationary period
under paragraph (3), the United States trustee (or bank-
ruptcy administrator, if any) may only approve for an
additional 1-year period, and for successive 1-year periods
thereafter, an agency or instructional course that has dem-
onstrated during the probationary or applicable subsequent
period of approval that such agency or instructional
course—

(A) has met the standards set forth under this section
during such period; and
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(B) can satisfy such standards in the future.

(5) Not later than 30 days after any final decision under
paragraph (4), an interested person may seek judicial review
of such decision in the appropriate district court of the
United States.

(c)(1) The United States trustee (or the bankruptcy adminis-
trator, if any) shall only approve a nonprofit budget and credit
counseling agency that demonstrates that it will provide
qualified counselors, maintain adequate provision for safe-
keeping and payment of client funds, provide adequate coun-
seling with respect to client credit problems, and deal responsi-
bly and effectively with other matters relating to the quality,
effectiveness, and financial security of the services it provides.

(2) To be approved by the United States trustee (or the
bankruptcy administrator, if any), a nonprofit budget and
credit counseling agency shall, at a minimum—

(A) have a board of directors the majority of which—

(i) are not employed by such agency; and

(ii) will not directly or indirectly benefit financially
from the outcome of the counseling services provided by
such agency;

(B) if a fee is charged for counseling services, charge a
reasonable fee, and provide services without regard to
ability to pay the fee;

(C) provide for safekeeping and payment of client funds,
including an annual audit of the trust accounts and
appropriate employee bonding;

(D) provide full disclosures to a client, including fund-
ing sources, counselor qualifications, possible impact on
credit reports, and any costs of such program that will
be paid by such client and how such costs will be paid;

(E) provide adequate counseling with respect to a cli-
ent’s credit problems that includes an analysis of such
client’s current financial condition, factors that caused
such financial condition, and how such client can develop
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a plan to respond to the problems without incurring
negative amortization of debt;

(F) provide trained counselors who receive no commis-
sions or bonuses based on the outcome of the counseling
services provided by such agency, and who have adequate
experience, and have been adequately trained to provide
counseling services to individuals in financial difficulty,
including the matters described in subparagraph (E);

(G) demonstrate adequate experience and background
in providing credit counseling; and

(H) have adequate financial resources to provide contin-
uing support services for budgeting plans over the life of
any repayment plan.

(d) The United States trustee (or the bankruptcy administra-
tor, if any) shall only approve an instructional course concern-
ing personal financial management—

(1) for an initial probationary period under subsection
(b)(3) if the course will provide at a minimum—

(A) trained personnel with adequate experience and
training in providing effective instruction and services;

(B) learning materials and teaching methodologies
designed to assist debtors in understanding personal
financial management and that are consistent with stated
objectives directly related to the goals of such instructional
course;

(C) adequate facilities situated in reasonably convenient
locations at which such instructional course is offered,
except that such facilities may include the provision of
such instructional course by telephone or through the
Internet, if such instructional course is effective;

(D) the preparation and retention of reasonable records
(which shall include the debtor’s bankruptcy case number)
to permit evaluation of the effectiveness of such instruc-
tional course, including any evaluation of satisfaction of
instructional course requirements for each debtor attend-
ing such instructional course, which shall be available for
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inspection and evaluation by the Executive Office for
United States Trustees, the United States trustee (or the
bankruptcy administrator, if any), or the chief bankruptcy
judge for the district in which such instructional course
is offered; and

(E) if a fee is charged for the instructional course,
charge a reasonable fee, and provide services without
regard to ability to pay the fee.1 

(2) for any 1-year period if the provider thereof has
demonstrated that the course meets the standards of para-
graph (1) and, in addition—

(A) has been effective in assisting a substantial number
of debtors to understand personal financial management;
and

(B) is otherwise likely to increase substantially the
debtor’s understanding of personal financial manage-
ment.

(e) The district court may, at any time, investigate the
qualifications of a nonprofit budget and credit counseling
agency referred to in subsection (a), and request production
of documents to ensure the integrity and effectiveness of such
agency. The district court may, at any time, remove from the
approved list under subsection (a) a nonprofit budget and
credit counseling agency upon finding such agency does not
meet the qualifications of subsection (b).

(f) The United States trustee (or the bankruptcy administra-
tor, if any) shall notify the clerk that a nonprofit budget and
credit counseling agency or an instructional course is no longer
approved, in which case the clerk shall remove it from the list
maintained under subsection (a).

(g)(1) No nonprofit budget and credit counseling agency may
provide to a credit reporting agency information concerning
whether a debtor has received or sought instruction concerning
personal financial management from such agency.

1 [Editors’ Note: So in original. This period should probably be a semicolon.] 
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(2) A nonprofit budget and credit counseling agency that
willfully or negligently fails to comply with any requirement
under this title with respect to a debtor shall be liable for
damages in an amount equal to the sum of—

(A) any actual damages sustained by the debtor as a
result of the violation; and

(B) any court costs or reasonable attorneys’ fees (as
determined by the court) incurred in an action to recover
those damages.

11 U.S.C. § 112

§ 112. Prohibition on disclosure of name of
minor children

The debtor may be required to provide information regard-
ing a minor child involved in matters under this title but may
not be required to disclose in the public records in the case
the name of such minor child. The debtor may be required to
disclose the name of such minor child in a nonpublic record
that is maintained by the court and made available by the
court for examination by the United States trustee, the trustee,
and the auditor (if any) serving under section 586(f) of title
28, in the case. The court, the United States trustee, the trustee,
and such auditor shall not disclose the name of such minor
child maintained in such nonpublic record.
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CHAPTER 3

CASE ADMINISTRATION

SUBCHAPTER I

Commencement of a Case

11 U.S.C. § 301

§ 301. Voluntary cases

(a) A voluntary case under a chapter of this title is com-
menced by the filing with the bankruptcy court of a petition
under such chapter by an entity that may be a debtor under
such chapter. The commencement of a voluntary case under
a chapter of this title constitutes an order for relief under such
chapter.

(b) The commencement of a voluntary case under a chapter
of this title constitutes an order for relief under such chapter.

11 U.S.C. § 302

§ 302. Joint cases

(a) A joint case under a chapter of this title is commenced
by the filing with the bankruptcy court of a single petition
under such chapter by an individual that may be a debtor
under such chapter and such individual’s spouse. The com-
mencement of a joint case under a chapter of this title
constitutes an order for relief under such chapter.

(b) After the commencement of a joint case, the court shall
determine the extent, if any, to which the debtors’ estates
shall be consolidated.
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11 U.S.C. § 303

§ 303. Involuntary cases

(a) An involuntary case may be commenced only under
chapter 7 or 11 of this title, and only against a person, except
a farmer, family farmer, or a corporation that is not a mon-
eyed, business, or commercial corporation, that may be a
debtor under the chapter under which such case is
commenced.

(b) An involuntary case against a person is commenced by
the filing with the bankruptcy court of a petition under
chapter 7 or 11 of this title—

(1)1 by three or more entities, each of which is either a
holder of a claim against such person that is not contingent
as to liability or the subject of a bona fide dispute as to
liability or amount, or an indenture trustee representing
such a holder, if such noncontingent, undisputed claims
aggregate at least $12,3002 more than the value of any lien
on property of the debtor securing such claims held by the
holders of such claims;

(2) if there are fewer than 12 such holders, excluding any
employee or insider of such person and any transferee of
a transfer that is voidable under section 544, 545, 547, 548,
549, or 724(a) of this title, by one or more of such holders
that hold in the aggregate at least $12,3003 of such claims;

(3) if such person is a partnership—

(A) by fewer than all of the general partners in such
partnership; or

(B) if relief has been ordered under this title with
respect to all of the general partners in such partnership,

1 [Editors’ Note: Section 1234(b) of the 2005 Act provides: “EFFECTIVE DATE;
APPLICATION OF AMENDMENTS.—This section and the amendments made by this
section [to subsections (b)(1) and (h)(1) of Code section 303] shall take effect on the
date of the enactment of this Act and shall apply with respect to cases commenced
under title 11 of the United States Code before, on, and after such date.”] 

2 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $11,625.] 

3 [Editors’ Note: See note 2 supra.] 
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by a general partner in such partnership, the trustee of
such a general partner, or a holder of a claim against such
partnership; or

(4) by a foreign representative of the estate in a foreign
proceeding concerning such person.

(c) After the filing of a petition under this section but before
the case is dismissed or relief is ordered, a creditor holding
an unsecured claim that is not contingent, other than a
creditor filing under subsection (b) of this section, may join
in the petition with the same effect as if such joining creditor
were a petitioning creditor under subsection (b) of this
section.

(d) The debtor, or a general partner in a partnership debtor
that did not join in the petition, may file an answer to a
petition under this section.

(e) After notice and a hearing, and for cause, the court may
require the petitioners under this section to file a bond to
indemnify the debtor for such amounts as the court may later
allow under subsection (i) of this section.

(f) Notwithstanding section 363 of this title, except to the
extent that the court orders otherwise, and until an order for
relief in the case, any business of the debtor may continue
to operate, and the debtor may continue to use, acquire, or
dispose of property as if an involuntary case concerning the
debtor had not been commenced.

(g) At any time after the commencement of an involuntary
case under chapter 7 of this title but before an order for relief
in the case, the court, on request of a party in interest, after
notice to the debtor and a hearing, and if necessary to
preserve the property of the estate or to prevent loss to the
estate, may order the United States trustee to appoint an
interim trustee under section 701 of this title to take posses-
sion of the property of the estate and to operate any business
of the debtor. Before an order for relief, the debtor may regain
possession of property in the possession of a trustee ordered
appointed under this subsection if the debtor files such bond
as the court requires, conditioned on the debtor’s accounting
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for and delivering to the trustee, if there is an order for relief
in the case, such property, or the value, as of the date the
debtor regains possession, of such property.

(h) If the petition is not timely controverted, the court shall
order relief against the debtor in an involuntary case under
the chapter under which the petition was filed. Otherwise,
after trial, the court shall order relief against the debtor in
an involuntary case under the chapter under which the
petition was filed, only if—

(1)4 the debtor is generally not paying such debtor’s debts
as such debts become due unless such debts are the subject
of a bona fide dispute as to liability or amount; or

(2) within 120 days before the date of the filing of the
petition, a custodian, other than a trustee, receiver, or
agent appointed or authorized to take charge of less than
substantially all of the property of the debtor for the
purpose of enforcing a lien against such property, was
appointed or took possession.

(i) If the court dismisses a petition under this section other
than on consent of all petitioners and the debtor, and if the
debtor does not waive the right to judgment under this
subsection, the court may grant judgment—

(1) against the petitioners and in favor of the debtor for—

(A) costs; or

(B) a reasonable attorney’s fee; or

(2) against any petitioner that filed the petition in bad
faith, for—

(A) any damages proximately caused by such filing; or

(B) punitive damages.

(j) Only after notice to all creditors and a hearing may the
court dismiss a petition filed under this section—

(1) on the motion of a petitioner;

(2) on consent of all petitioners and the debtor; or

4 [Editors’ Note: See note 1 supra.] 
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(3) for want of prosecution.
(k) Notwithstanding subsection (a) of this section, an invol-

untary case may be commenced against a foreign bank that
is not engaged in such business in the United States only
under chapter 7 of this title and only if a foreign proceeding
concerning such bank is pending.

(l)(1)5 If—
(A) the petition under this section is false or contains

any materially false, fictitious, or fraudulent statement;
(B) the debtor is an individual; and
(C) the court dismisses such petition,

the court, upon the motion of the debtor, shall seal all the
records of the court relating to such petition, and all refer-
ences to such petition.

(2) If the debtor is an individual and the court dismisses
a petition under this section, the court may enter an order
prohibiting all consumer reporting agencies (as defined in
section 603(f) of the Fair Credit Reporting Act (15 U.S.C.
1681a(f)) from making any consumer report (as defined in
section 603(d) of that Act) that contains any information
relating to such petition or to the case commenced by the
filing of such petition.

(3) Upon the expiration of the statute of limitations de-
scribed in section 3282 of title 18, for a violation of section
152 or 157 of such title, the court, upon the motion of the
debtor and for good cause, may expunge any records relating
to a petition filed under this section.

11 U.S.C. § 304

§ 304. Cases ancillary to foreign proceedings

(a) A case ancillary to a foreign proceeding is commenced
by the filing with the bankruptcy court of a petition under
this section by a foreign representative.

5 [Editors’ Note: So in original. Since “(k)” was deleted, this should probably be
“(k)(1)”.] 
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(b) Subject to the provisions of subsection (c) of this section,
if a party in interest does not timely controvert the petition,
or after trial, the court may—

(1) enjoin the commencement or continuation of—

(A) any action against—

(i) a debtor with respect to property involved in such
foreign proceeding; or

(ii) such property; or

(B) the enforcement of any judgment against the debtor
with respect to such property, or any act or the com-
mencement or continuation of any judicial proceeding to
create or enforce a lien against the property of such
estate;

(2) order turnover of the property of such estate, or the
proceeds of such property, to such foreign representative;
or

(3) order other appropriate relief.

(c) In determining whether to grant relief under subsection
(b) of this section, the court shall be guided by what will best
assure an economical and expeditious administration of such
estate, consistent with—

(1) just treatment of all holders of claims against or
interests in such estate;

(2) protection of claim holders in the United States
against prejudice and inconvenience in the processing of
claims in such foreign proceeding;

(3) prevention of preferential or fraudulent dispositions
of property of such estate;

(4) distribution of proceeds of such estate substantially
in accordance with the order prescribed by this title;

(5) comity; and

(6) if appropriate, the provision of an opportunity for a
fresh start for the individual that such foreign proceeding
concerns.
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11 U.S.C. § 305

§ 305. Abstention

(a) The court, after notice and a hearing, may dismiss a case
under this title or may suspend all proceedings in a case
under this title, at any time if—

(1) the interests of creditors and the debtor would be
better served by such dismissal or suspension; or

(2)(A) there is pending a petition under section 1515 for
recognition of a foreign proceeding; and there is pending a
foreign proceeding has been granted; and

(B) the factors specified in section 304(c) purposes of
chapter 15 of this title warrant would be best served by
such dismissal or suspension.

(b) A foreign representative may seek dismissal or suspen-
sion under subsection (a)(2) of this section.

(c) An order under subsection (a) of this section dismissing
a case or suspending all proceedings in a case, or a decision
not so to dismiss or suspend, is not reviewable by appeal or
otherwise by the court of appeals under section 158(d), 1291,
or 1292 of title 28 or by the Supreme Court of the United
States under section 1254 of title 28.

11 U.S.C. § 306

§ 306. Limited appearance

An appearance in a bankruptcy court by a foreign represen-
tative in connection with a petition or request under section
303, 304, or 305 of this title does not submit such foreign
representative to the jurisdiction of any court in the United
States for any other purpose, but the bankruptcy court may
condition any order under section 303, 304, or 305 of this title
on compliance by such foreign representative with the orders
of such bankruptcy court.
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11 U.S.C. § 307

§ 307. United States trustee

The United States trustee may raise and may appear and
be heard on any issue in any case or proceeding under this
title but may not file a plan pursuant to section 1121(c) of
this title.

11 U.S.C. § 308

§ 308. Debtor reporting requirements1

(a) For purposes of this section, the term “profitability”
means, with respect to a debtor, the amount of money that the
debtor has earned or lost during current and recent fiscal
periods.

(b) A small business debtor shall file periodic financial and
other reports containing information including—

(1) the debtor’s profitability;

(2) reasonable approximations of the debtor’s projected
cash receipts and cash disbursements over a reasonable
period;

(3) comparisons of actual cash receipts and disbursements
with projections in prior reports;

(4)(A) whether the debtor is—

(i) in compliance in all material respects with postpe-
tition requirements imposed by this title and the Fed-
eral Rules of Bankruptcy Procedure; and

(ii) timely filing tax returns and other required gov-
ernment filings and paying taxes and other administra-
tive expenses when due;

1 [Editors’ Note: Section 434(b) of the 2005 Act provides: “EFFECTIVE DATE.—The
amendments made by [section 434(a) of the 2005 Act] [adding Code section 308] shall
take effect 60 days after the date on which rules are prescribed under section 2075
of title 28, United States Code, to establish forms to be used to comply with section
308 of title 11, United States Code, as added by [section 434(a) of the 2005 Act].”]
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(B) if the debtor is not in compliance with the require-
ments referred to in subparagraph (A)(i) or filing tax
returns and other required government filings and mak-
ing the payments referred to in subparagraph (A)(ii), what
the failures are and how, at what cost, and when the
debtor intends to remedy such failures; and

(C) such other matters as are in the best interests of the
debtor and creditors, and in the public interest in fair and
efficient procedures under chapter 11 of this title. 

SUBCHAPTER II

Officers

11 U.S.C. § 321

§ 321. Eligibility to serve as trustee

(a) A person may serve as trustee in a case under this title
only if such person is—

(1) an individual that is competent to perform the duties
of trustee and, in a case under chapter 7, 12, or 13 of this
title, resides or has an office in the judicial district within
which the case is pending, or in any judicial district adja-
cent to such district; or

(2) a corporation authorized by such corporation’s charter
or bylaws to act as trustee, and, in a case under chapter
7, 12, or 13 of this title, having an office in at least one of
such districts.

(b) A person that has served as an examiner in the case
may not serve as trustee in the case.

(c) The United States trustee for the judicial district in
which the case is pending is eligible to serve as trustee in the
case if necessary.
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11 U.S.C. § 322

§ 322. Qualification of trustee

(a) Except as provided in subsection (b)(1), a person selected
under section 701, 702, 703, 1104, 1163, 1202, or 1302 of this
title to serve as trustee in a case under this title qualifies if
before five days after such selection, and before beginning
official duties, such person has filed with the court a bond
in favor of the United States conditioned on the faithful
performance of such official duties.

(b)(1) The United States trustee qualifies wherever such
trustee serves as trustee in a case under this title.

(2) The United States trustee shall determine—

(A) the amount of a bond required to be filed under
subsection (a) of this section; and

(B) the sufficiency of the surety on such bond.

(c) A trustee is not liable personally or on such trustee’s
bond in favor of the United States for any penalty or forfeiture
incurred by the debtor.

(d) A proceeding on a trustee’s bond may not be commenced
after two years after the date on which such trustee was
discharged.

11 U.S.C. § 323

§ 323. Role and capacity of trustee

(a) The trustee in a case under this title is the representa-
tive of the estate.

(b) The trustee in a case under this title has capacity to
sue and be sued.
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11 U.S.C. § 324

§ 324. Removal of trustee or examiner

(a) The court, after notice and a hearing, may remove a
trustee, other than the United States trustee, or an examiner,
for cause.

(b) Whenever the court removes a trustee or examiner
under subsection (a) in a case under this title, such trustee
or examiner shall thereby be removed in all other cases under
this title in which such trustee or examiner is then serving
unless the court orders otherwise.

11 U.S.C. § 325

§ 325. Effect of vacancy

A vacancy in the office of trustee during a case does not
abate any pending action or proceeding, and the successor
trustee shall be substituted as a party in such action or
proceeding.

11 U.S.C. § 326

§ 326. Limitation on compensation of trustee

(a) In a case under chapter 7 or 11, the court may allow
reasonable compensation under section 330 of this title of the
trustee for the trustee’s services, payable after the trustee
renders such services, not to exceed 25 percent on the first
$5,000 or less, 10 percent on any amount in excess of $5,000
but not in excess of $50,000, 5 percent on any amount in
excess of $50,000 but not in excess of $1,000,000, and reason-
able compensation not to exceed 3 percent of such moneys in
excess of $1,000,000, upon all moneys disbursed or turned
over in the case by the trustee to parties in interest, excluding
the debtor, but including holders of secured claims.

(b) In a case under chapter 12 or 13 of this title, the court
may not allow compensation for services or reimbursement
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of expenses of the United States trustee or of a standing
trustee appointed under section 586(b) of title 28, but may
allow reasonable compensation under section 330 of this title
of a trustee appointed under section 1202(a) or 1302(a) of this
title for the trustee’s services, payable after the trustee
renders such services, not to exceed five percent upon all
payments under the plan.

(c) If more than one person serves as trustee in the case,
the aggregate compensation of such persons for such service
may not exceed the maximum compensation prescribed for
a single trustee by subsection (a) or (b) of this section, as the
case may be.

(d) The court may deny allowance of compensation for
services or reimbursement of expenses of the trustee if the
trustee failed to make diligent inquiry into facts that would
permit denial of allowance under section 328(c) of this title
or, with knowledge of such facts, employed a professional
person under section 327 of this title.

11 U.S.C. § 327

§ 327. Employment of professional persons

(a) Except as otherwise provided in this section, the trustee,
with the court’s approval, may employ one or more attorneys,
accountants, appraisers, auctioneers, or other professional
persons, that do not hold or represent an interest adverse to
the estate, and that are disinterested persons, to represent
or assist the trustee in carrying out the trustee’s duties under
this title.

(b) If the trustee is authorized to operate the business of
the debtor under section 721, 1202, or 1108 of this title, and
if the debtor has regularly employed attorneys, accountants,
or other professional persons on salary, the trustee may
retain or replace such professional persons if necessary in the
operation of such business.

(c) In a case under chapter 7, 12, or 11 of this title, a person
is not disqualified for employment under this section solely
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because of such person’s employment by or representation of
a creditor, unless there is objection by another creditor or the
United States trustee, in which case the court shall disap-
prove such employment if there is an actual conflict of
interest.

(d) The court may authorize the trustee to act as attorney
or accountant for the estate if such authorization is in the best
interest of the estate.

(e) The trustee, with the court’s approval, may employ, for
a specified special purpose, other than to represent the
trustee in conducting the case, an attorney that has repre-
sented the debtor, if in the best interest of the estate, and
if such attorney does not represent or hold any interest
adverse to the debtor or to the estate with respect to the
matter on which such attorney is to be employed.

(f) The trustee may not employ a person that has served
as an examiner in the case.

11 U.S.C. § 328

§ 328. Limitation on compensation of
professional persons

(a) The trustee, or a committee appointed under section
1102 of this title, with the court’s approval, may employ or
authorize the employment of a professional person under
section 327 or 1103 of this title, as the case may be, on any
reasonable terms and conditions of employment, including on
a retainer, on an hourly basis, on a fixed or percentage fee
basis, or on a contingent fee basis. Notwithstanding such
terms and conditions, the court may allow compensation
different from the compensation provided under such terms
and conditions after the conclusion of such employment, if
such terms and conditions prove to have been improvident
in light of developments not capable of being anticipated at
the time of the fixing of such terms and conditions.

(b) If the court has authorized a trustee to serve as an
attorney or accountant for the estate under section 327(d) of
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this title, the court may allow compensation for the trustee’s
services as such attorney or accountant only to the extent that
the trustee performed services as attorney or accountant for
the estate and not for performance of any of the trustee’s
duties that are generally performed by a trustee without the
assistance of an attorney or accountant for the estate.

(c) Except as provided in section 327(c), 327(e), or 1107(b)
of this title, the court may deny allowance of compensation
for services and reimbursement of expenses of a professional
person employed under section 327 or 1103 of this title if, at
any time during such professional person’s employment under
section 327 or 1103 of this title, such professional person is
not a disinterested person, or represents or holds an interest
adverse to the interest of the estate with respect to the matter
on which such professional person is employed.

11 U.S.C. § 329

§ 329. Debtor’s transactions with attorneys

(a) Any attorney representing a debtor in a case under this
title, or in connection with such a case, whether or not such
attorney applies for compensation under this title, shall file
with the court a statement of the compensation paid or agreed
to be paid, if such payment or agreement was made after one
year before the date of the filing of the petition, for services
rendered or to be rendered in contemplation of or in connec-
tion with the case by such attorney, and the source of such
compensation.

(b) If such compensation exceeds the reasonable value of
any such services, the court may cancel any such agreement,
or order the return of any such payment, to the extent
excessive, to—

(1) the estate, if the property transferred—

(A) would have been property of the estate; or

(B) was to be paid by or on behalf of the debtor under
a plan under chapter 11, 12, or 13 of this title; or
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(2) the entity that made such payment.

11 U.S.C. § 330

§ 330. Compensation of officers

(a)(1) After notice to the parties in interest and the United
States Trustee and a hearing, and subject to sections 326, 328,
and 329, the court may award to a trustee, a consumer privacy
ombudsman appointed under section 332, an examiner, an
ombudsman appointed under section 333, or a professional
person employed under section 327 or 1103—

(A) reasonable compensation for actual, necessary ser-
vices rendered by the trustee, examiner, ombudsman,
professional person, or attorney and by any paraprofes-
sional person employed by any such person; and

(B) reimbursement for actual, necessary expenses.
(2) The court may, on its own motion or on the motion

of the United States Trustee, the United States Trustee for
the District or Region, the trustee for the estate, or any
other party in interest, award compensation that is less
than the amount of compensation that is requested.

(3)(A) In determining the amount of reasonable compen-
sation to be awarded to an examiner, trustee under chapter
11, or professional person, the court shall consider the
nature, the extent, and the value of such services, taking
into account all relevant factors, including—

(A) the time spent on such services;
(B) the rates charged for such services;
(C) whether the services were necessary to the adminis-

tration of, or beneficial at the time at which the service
was rendered toward the completion of, a case under this
title;

(D) whether the services were performed within a
reasonable amount of time commensurate with the com-
plexity, importance, and nature of the problem, issue, or
task addressed; and
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(E) with respect to a professional person, whether the
person is board certified or otherwise has demonstrated
skill and experience in the bankruptcy field; and

(EF) whether the compensation is reasonable based on
the customary compensation charged by comparably
skilled practitioners in cases other than cases under this
title.
(4)(A) Except as provided in subparagraph (B), the court

shall not allow compensation for—
(i) unnecessary duplication of services; or
(ii) services that were not—

(I) reasonably likely to benefit the debtor’s estate;
or

(II) necessary to the administration of the case.

(B) In a chapter 12 or chapter 13 case in which the
debtor is an individual, the court may allow reasonable
compensation to the debtor’s attorney for representing
the interests of the debtor in connection with the bank-
ruptcy case based on a consideration of the benefit and
necessity of such services to the debtor and the other
factors set forth in this section.

(5) The court shall reduce the amount of compensation
awarded under this section by the amount of any interim
compensation awarded under section 331, and, if the
amount of such interim compensation exceeds the amount
of compensation awarded under this section, may order the
return of the excess to the estate.

(6) Any compensation awarded for the preparation of a
fee application shall be based on the level and skill reason-
ably required to prepare the application.

(7) In determining the amount of reasonable compensa-
tion to be awarded to a trustee, the court shall treat such
compensation as a commission, based on section 326.

(b)(1) There shall be paid from the filing fee in a case under
chapter 7 of this title $45 to the trustee serving in such case,
after such trustee’s services are rendered.
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(2) The Judicial Conference of the United States—

(A) shall prescribe additional fees of the same kind as
prescribed under section 1914(b) of title 28; and

(B) may prescribe notice of appearance fees and fees
charged against distributions in cases under this title; to
pay $15 to trustees serving in cases after such trustees’
services are rendered. Beginning 1 year after the date of
the enactment of the Bankruptcy Reform Act of 1994
[enacted Oct. 22, 1994], 1994, such $15 shall be paid in
addition to the amount paid under paragraph (1).

(c) Unless the court orders otherwise, in a case under
chapter 12 or 13 of this title, the compensation paid to the
trustee serving in the case shall not be less than $5 per month
from any distribution under the plan during the administra-
tion of the plan.

(d) In a case in which the United States trustee serves as
trustee, the compensation of the trustee under this section
shall be paid to the clerk of the bankruptcy court and depos-
ited by the clerk into the United States Trustee System Fund
established by section 589a of title 28.

11 U.S.C. § 331

§ 331. Interim compensation

A trustee, an examiner, a debtor’s attorney, or any profes-
sional person employed under section 327 or 1103 of this title
may apply to the court not more than once every 120 days
after an order for relief in a case under this title, or more often
if the court permits, for such compensation for services ren-
dered before the date of such an application or reimbursement
for expenses incurred before such date as is provided under
section 330 of this title. After notice and a hearing, the court
may allow and disburse to such applicant such compensation
or reimbursement.
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11 U.S.C. § 332

§ 332. Consumer privacy ombudsman

(a) If a hearing is required under section 363(b)(1)(B), the
court shall order the United States trustee to appoint, not later
than 5 days before the commencement of the hearing, 1 disin-
terested person (other than the United States trustee) to serve
as the consumer privacy ombudsman in the case and shall
require that notice of such hearing be timely given to such
ombudsman.

(b) The consumer privacy ombudsman may appear and be
heard at such hearing and shall provide to the court informa-
tion to assist the court in its consideration of the facts, circum-
stances, and conditions of the proposed sale or lease of person-
ally identifiable information under section 363(b)(1)(B). Such
information may include presentation of—

(1) the debtor’s privacy policy;

(2) the potential losses or gains of privacy to consumers
if such sale or such lease is approved by the court;

(3) the potential costs or benefits to consumers if such sale
or such lease is approved by the court; and

(4) the potential alternatives that would mitigate potential
privacy losses or potential costs to consumers.

(c) A consumer privacy ombudsman shall not disclose any
personally identifiable information obtained by the ombuds-
man under this title.

11 U.S.C. § 333

§ 333. Appointment of patient care ombudsman

(a)(1) If the debtor in a case under chapter 7, 9, or 11 is a
health care business, the court shall order, not later than 30
days after the commencement of the case, the appointment of
an ombudsman to monitor the quality of patient care and to
represent the interests of the patients of the health care busi-
ness unless the court finds that the appointment of such
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ombudsman is not necessary for the protection of patients
under the specific facts of the case.

(2)(A) If the court orders the appointment of an ombuds-
man under paragraph (1), the United States trustee shall
appoint 1 disinterested person (other than the United States
trustee) to serve as such ombudsman.

(B) If the debtor is a health care business that provides
long-term care, then the United States trustee may ap-
point the State Long-Term Care Ombudsman appointed
under the Older Americans Act of 1965 for the State in
which the case is pending to serve as the ombudsman
required by paragraph (1).

(C) If the United States trustee does not appoint a State
Long-Term Care Ombudsman under subparagraph (B),
the court shall notify the State Long-Term Care Ombuds-
man appointed under the Older Americans Act of 1965
for the State in which the case is pending, of the name
and address of the person who is appointed under sub-
paragraph (A).

(b) An ombudsman appointed under subsection (a) shall—

(1) monitor the quality of patient care provided to patients
of the debtor, to the extent necessary under the circum-
stances, including interviewing patients and physicians;

(2) not later than 60 days after the date of appointment,
and not less frequently than at 60-day intervals thereafter,
report to the court after notice to the parties in interest, at
a hearing or in writing, regarding the quality of patient care
provided to patients of the debtor; and

(3) if such ombudsman determines that the quality of
patient care provided to patients of the debtor is declining
significantly or is otherwise being materially compromised,
file with the court a motion or a written report, with notice
to the parties in interest immediately upon making such
determination.

(c)(1) An ombudsman appointed under subsection (a) shall
maintain any information obtained by such ombudsman
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under this section that relates to patients (including informa-
tion relating to patient records) as confidential information.
Such ombudsman may not review confidential patient records
unless the court approves such review in advance and imposes
restrictions on such ombudsman to protect the confidentiality
of such records.

(2) An ombudsman appointed under subsection (a)(2)(B)
shall have access to patient records consistent with authority
of such ombudsman under the Older Americans Act of 1965
and under non-Federal laws governing the State Long-Term
Care Ombudsman program. 

SUBCHAPTER III

Administration

11 U.S.C. § 341

§ 341. Meetings of creditors and equity security
holders1

(a) Within a reasonable time after the order for relief in a
case under this title, the United States trustee shall convene
and preside at a meeting of creditors.

1 [Editors’ Note: The following is a related provision of the Bankruptcy Reform
Act of 1994, Pub. L. No. 103-394 (enacted on October 22, 1994), which gives certain
powers to bankruptcy administrators:  

Sec. 105. PARTICIPATION BY BANKRUPTCY ADMINISTRATOR AT
MEETINGS OF CREDITORS AND EQUITY SECURITY HOLDERS.  
(a) PRESIDING OFFICER.—A bankruptcy administrator appointed under section

302(d)(3)(I) of the Bankruptcy Judges, United States Trustees, and Family Farmer
Bankruptcy Act of 1986 (28 U.S.C. 581 note; Public Law 99-554; 100 Stat. 3123),
as amended by section 317(a) of the Federal Courts Study Committee Implementa-
tion Act of 1990 (Public Law 101-650; 104 Stat. 5115), or the bankruptcy
administrator’s designee may preside at the meeting of creditors convened under
section 341(a) of title 11, United States Code. The bankruptcy administrator or
the bankruptcy administrator’s designee may preside at any meeting of equity
security holders convened under section 341(b) of title 11, United States Code.

(b) EXAMINATION OF THE DEBTOR.—The bankruptcy administrator or the
bankruptcy administrator’s designee may examine the debtor at the meeting of
creditors and may administer the oath required under section 343 of title 11,
United States Code.] 

74BANKRUPTCY CODE § 341

 0074 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 783    15/16 

For Internal Bankruptcy Court Use Only 



(b) The United States trustee may convene a meeting of any
equity security holders.

(c) The court may not preside at, and may not attend, any
meeting under this section including any final meeting of
creditors. Notwithstanding any local court rule, provision of
a State constitution, any otherwise applicable nonbankruptcy
law, or any other requirement that representation at the
meeting of creditors under subsection (a) be by an attorney,
a creditor holding a consumer debt or any representative of
the creditor (which may include an entity or an employee of
an entity and may be a representative for more than 1 creditor)
shall be permitted to appear at and participate in the meeting
of creditors in a case under chapter 7 or 13, either alone or
in conjunction with an attorney for the creditor. Nothing in
this subsection shall be construed to require any creditor to
be represented by an attorney at any meeting of creditors.

(d) Prior to the conclusion of the meeting of creditors or
equity security holders, the trustee shall orally examine the
debtor to ensure that the debtor in a case under chapter 7
of this title is aware of—

(1) the potential consequences of seeking a discharge in
bankruptcy, including the effects on credit history;

(2) the debtor’s ability to file a petition under a different
chapter of this title;

(3) the effect of receiving a discharge of debts under this
title; and

(4) the effect of reaffirming a debt, including the debtor’s
knowledge of the provisions of section 524(d) of this title.

(e) Notwithstanding subsections (a) and (b), the court, on
the request of a party in interest and after notice and a
hearing, for cause may order that the United States trustee
not convene a meeting of creditors or equity security holders
if the debtor has filed a plan as to which the debtor solicited
acceptances prior to the commencement of the case.
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11 U.S.C. § 342

§ 342. Notice

(a) There shall be given such notice as is appropriate,
including notice to any holder of a community claim, of an
order for relief in a case under this title.

(b) Prior to Before the commencement of a case under this
title by an individual whose debts are primarily consumer
debts, the clerk shall give written notice to such individual
that indicates each chapter of this title under which such
individual may proceed. written notice containing—

(1) a brief description of—

(A) chapters 7, 11, 12, and 13 and the general purpose,
benefits, and costs of proceeding under each of those
chapters; and

(B) the types of services available from credit counseling
agencies; and

(2) statements specifying that—

(A) a person who knowingly and fraudulently conceals
assets or makes a false oath or statement under penalty
of perjury in connection with a case under this title shall
be subject to fine, imprisonment, or both; and

(B) all information supplied by a debtor in connection
with a case under this title is subject to examination by
the Attorney General.

(c)(1) If notice is required to be given by the debtor to a
creditor under this title, any rule, any applicable law, or any
order of the court, such notice shall contain the name, ad-
dress, and last 4 digits of the taxpayer identification number
of the debtor, but the failure of such notice to contain such
information shall not invalidate the legal effect of such notice.
If the notice concerns an amendment that adds a creditor to
the schedules of assets and liabilities, the debtor shall include
the full taxpayer identification number in the notice sent to
that creditor, but the debtor shall include only the last 4 digits
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of the taxpayer identification number in the copy of the notice
filed with the court.

(2)(A) If, within the 90 days before the commencement of
a voluntary case, a creditor supplies the debtor in at least
2 communications sent to the debtor with the current ac-
count number of the debtor and the address at which such
creditor requests to receive correspondence, then any notice
required by this title to be sent by the debtor to such creditor
shall be sent to such address and shall include such account
number.

(B) If a creditor would be in violation of applicable
nonbankruptcy law by sending any such communication
within such 90-day period and if such creditor supplies
the debtor in the last 2 communications with the current
account number of the debtor and the address at which
such creditor requests to receive correspondence, then any
notice required by this title to be sent by the debtor to such
creditor shall be sent to such address and shall include
such account number.

(d) In a case under chapter 7 of this title in which the debtor
is an individual and in which the presumption of abuse arises
under section 707(b), the clerk shall give written notice to all
creditors not later than 10 days after the date of the filing of
the petition that the presumption of abuse has arisen.

(e)(1) In a case under chapter 7 or 13 of this title of a debtor
who is an individual, a creditor at any time may both file with
the court and serve on the debtor a notice of address to be used
to provide notice in such case to such creditor.

(2) Any notice in such case required to be provided to such
creditor by the debtor or the court later than 5 days after
the court and the debtor receive such creditor’s notice of
address, shall be provided to such address.

(f)(1) An entity may file with any bankruptcy court a notice
of address to be used by all the bankruptcy courts or by
particular bankruptcy courts, as so specified by such entity at
the time such notice is filed, to provide notice to such entity
in all cases under chapters 7 and 13 pending in the courts with
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respect to which such notice is filed, in which such entity is
a creditor.

(2) In any case filed under chapter 7 or 13, any notice
required to be provided by a court with respect to which a
notice is filed under paragraph (1), to such entity later than
30 days after the filing of such notice under paragraph (1)
shall be provided to such address unless with respect to a
particular case a different address is specified in a notice
filed and served in accordance with subsection (e).

(3) A notice filed under paragraph (1) may be withdrawn
by such entity.

(g)(1) Notice provided to a creditor by the debtor or the court
other than in accordance with this section (excluding this
subsection) shall not be effective notice until such notice is
brought to the attention of such creditor. If such creditor
designates a person or an organizational subdivision of such
creditor to be responsible for receiving notices under this title
and establishes reasonable procedures so that such notices
receivable by such creditor are to be delivered to such person
or such subdivision, then a notice provided to such creditor
other than in accordance with this section (excluding this
subsection) shall not be considered to have been brought to the
attention of such creditor until such notice is received by such
person or such subdivision.

(2) A monetary penalty may not be imposed on a creditor
for a violation of a stay in effect under section 362(a)
(including a monetary penalty imposed under section
362(k)) or for failure to comply with section 542 or 543
unless the conduct that is the basis of such violation or of
such failure occurs after such creditor receives notice effec-
tive under this section of the order for relief.

11 U.S.C. § 343

§ 343. Examination of the debtor

The debtor shall appear and submit to examination under
oath at the meeting of creditors under section 341(a) of this
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title. Creditors, any indenture trustee, any trustee or exam-
iner in the case, or the United States trustee may examine
the debtor. The United States trustee may administer the
oath required under this section.

11 U.S.C. § 344

§ 344. Self-incrimination; immunity

Immunity for persons required to submit to examination,
to testify, or to provide information in a case under this title
may be granted under part V of title 18.

11 U.S.C. § 345

§ 345. Money of estates

(a) A trustee in a case under this title may make such
deposit or investment of the money of the estate for which
such trustee serves as will yield the maximum reasonable net
return on such money, taking into account the safety of such
deposit or investment.

(b) Except with respect to a deposit or investment that is
insured or guaranteed by the United States or by a depart-
ment, agency, or instrumentality of the United States or
backed by the full faith and credit of the United States, the
trustee shall require from an entity with which such money
is deposited or invested—

(1) a bond—

(A) in favor of the United States;

(B) secured by the undertaking of a corporate surety
approved by the United States trustee for the district in
which the case is pending; and

(C) conditioned on—

(i) a proper accounting for all money so deposited or
invested and for any return on such money;

(ii) prompt repayment of such money and return; and
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(iii) faithful performance of duties as a depository;
or

(2) the deposit of securities of the kind specified in section
9303 of title 31; unless the court for cause orders otherwise.

(c) An entity with which such moneys are deposited or
invested is authorized to deposit or invest such moneys as
may be required under this section.

11 U.S.C. § 346

§ 346. Special tax provisions provisions related
to the treatment of State and local taxes

(a) Whenever the Internal Revenue Code of 1986 provides
that a separate taxable estate or entity is created in a case
concerning a debtor under this title, and the income, gain, loss,
deductions, and credits of such estate shall be taxed to or
claimed by the estate, a separate taxable estate is also created
for purposes of any State and local law imposing a tax on or
measured by income and such income, gain, loss, deductions,
and credits shall be taxed to or claimed by the estate and may
not be taxed to or claimed by the debtor. The preceding
sentence shall not apply if the case is dismissed. The trustee
shall make tax returns of income required under any such
State or local law.

(a) Except to the extent otherwise provided in this section,
subsections (b), (c), (d), (e), (g), (h), (i), and (j) of this section
apply notwithstanding any State or local law imposing a tax,
but subject to the Internal Revenue Code of 1986.

(b)(1) In a case under chapter 7, 12, or 11 of this title
concerning an individual, any income of the estate may be
taxed Whenever the Internal Revenue Code of 1986 provides
that no separate taxable estate shall be created in a case
concerning a debtor under this title, and the income, gain, loss,
deductions, and credits of an estate shall be taxed to or
claimed by the debtor, such income, gain, loss, deductions, and
credits shall be taxed to or claimed by the debtor under a State
or local law imposing a tax on or measured by income only
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to the estate, and may not be taxed to such individual. Except
as provided in section 728 of this title, if such individual is
a partner in a partnership and may not be taxed to or claimed
by the estate. The trustee shall make such tax returns of income
of corporations and of partnerships as are required under any
State or local law, but with respect to partnerships, shall make
such returns only to the extent such returns are also required
to be made under such Code. The estate shall be liable for any
tax imposed on such corporation or partnership, but not for
any tax imposed on partners or members.

(c) With respect to a partnership or any entity treated as a
partnership under a State or local law imposing a tax on or
measured by income that is a debtor in a case under this title,
any gain or loss resulting from a distribution of property from
such partnership, or any distributive share of any income,
gain, loss, deduction, or credit of such individual a partner
or member that is distributed, or considered distributed, from
such partnership, after the commencement of the case, is
gain, loss, income, deduction, or credit, as the case may be,
of the estate. partner or member, and if such partner or
member is a debtor in a case under this title, shall be subject
to tax in accordance with subsection (a) or (b).

(2) Except as otherwise provided in this section and in
section 728 of this title, any income of the estate in such
a case, and any State or local tax on or measured by such
income, shall be computed in the same manner as the
income and the tax of an estate.

(d) For purposes of any State or local law imposing a tax
on or measured by income, the taxable period of a debtor in
a case under this title shall terminate only if and to the extent
that the taxable period of such debtor terminates under the
Internal Revenue Code of 1986. 

(3e) The estate in such a any case described in subsection
(a) shall use the same accounting method as the debtor used
immediately before the commencement of the case., if such
method of accounting complies with applicable nonbankruptcy
tax law.
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(c)(1) The commencement of a case under this title concern-
ing a corporation or a partnership does not effect a change
in the status of such corporation or partnership for the

(f) For purposes of any State or local law imposing a tax
on or measured by income. Except as otherwise provided in
this section and in section 728 of this title, any income of the
estate in such case may be taxed only as though such case
had not been commenced.

(2) In such a case, except as provided in section 728 of
this title the trustee shall make any tax return otherwise
required by State or local law to be filed by or on behalf
of such corporation or partnership in the same manner and
form as such corporation or partnership, as the case may
be, is required to make such return.

(d) In a case under chapter 13 of this title, any income of
the estate or the debtor may be taxed under a State or local
law imposing a tax on or measured by income only to the
debtor, and may not be taxed to the estate.

(e) A claim allowed under section 502(f) or 503 of this title,
other than a claim for a tax that is not otherwise deductible
or a capital expenditure that is not otherwise deductible, is
deductible by the entity to which income of the estate is taxed
unless such claim was deducted by another entity, and a
deduction for such a claim is deemed to be a deduction
attributable to a business. 

, a transfer of property from the debtor to the estate or from
the estate to the debtor shall not be treated as a disposition
for purposes of any provision assigning tax consequences to
a disposition, except to the extent that such transfer is treated
as a disposition under the Internal Revenue Code of 1986.

(g) Whenever a tax is imposed pursuant to a State or local
law imposing a tax on or measured by income pursuant to
subsection (a) or (b), such tax shall be imposed at rates
generally applicable to the same types of entities under such
State or local law.

(fh) The trustee shall withhold from any payment of claims
for wages, salaries, commissions, dividends, interest, or other
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payments, or collect, any amount required to be withheld or
collected under applicable State or local tax law, and shall
pay such withheld or collected amount to the appropriate
governmental unit at the time and in the manner required
by such tax law, and with the same priority as the claim from
which such amount was withheld or collected was paid.

(g)(1) Neither gain nor loss shall be recognized on a
transfer—

(A) by operation of law, of property to the estate;
(B) other than a sale, of property from the estate to the

debtor; or
(C) in a case under chapter 11 or 12 of this title

concerning a corporation, of property from the estate to
a corporation that is an affiliate participating in a joint
plan with the debtor, or that is a successor to the debtor
under the plan, except that gain or loss may be recognized
to the same extent that such transfer results in the
recognition of gain or loss under section 371 of the
Internal Revenue Code of 1986.
(2) The transferee of a transfer of a kind specified in this

subsection shall take the property transferred with the
same character, and with the transferor’s basis, as adjusted
under subsection (j)(5) of this section, and holding period.
(h) Notwithstanding sections 728(a) and 1146(a) of this

title, for the purpose of determining the number of taxable
periods during which the debtor or the estate may use a loss
carryover or a loss carryback, the taxable period of the debtor
during which the case is commenced is deemed not to have
been terminated by such commencement.

(i)(1) In a case under chapter 7, 12, or 11 of this title
concerning an individual, the estate shall succeed to the
debtor’s tax attributes, including—

(A) any investment credit carryover;

(B) any recovery exclusion;

(C) any loss carryover;

(D) any foreign tax credit carryover;
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(E) any capital loss carryover; and

(F) any claim of right.

(i)(1) To the extent that any State or local law imposing a
tax on or measured by income provides for the carryover of
any tax attribute from one taxable period to a subsequent
taxable period, the estate shall succeed to such tax attribute
in any case in which such estate is subject to tax under
subsection (a).

(2) After such a case is closed or dismissed, the debtor
shall succeed to any tax attribute to which the estate
succeeded under paragraph (1) of this subsection but that
was not utilized by the estate. The debtor may utilize such
tax attributes as though any applicable time limitations on
such utilization by the debtor were suspended during the
time during which the case was pending. to the extent
consistent with the Internal Revenue Code of 1986.

(3) In such a case, the The estate may carry back any loss
of the estate or tax attribute to a taxable period of the debtor
that ended before the date of the order for relief under such
chapter the same as the debtor could have this title to the
extent that—

(A) applicable State or local tax law provides for a
carryback in the case of the debtor; and

(B) the same or a similar tax attribute may be carried
back by the estate to such loss had the debtor incurred
such loss and the case under this title had not been
commenced, but the debtor may not carry back any loss
of the debtor from a taxable period that ends after such
order to any taxable period of the debtor that ended
before such order until after the case is closed. a taxable
period of the debtor under the Internal Revenue Code of
1986.

(j)(1) Except as otherwise provided in this subsection For
purposes of any State or local law imposing a tax on or
measured by income, income is not realized by the estate, the
debtor, or a successor to the debtor by reason of forgiveness
or discharge of indebtedness in a case under this title.
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(2) For the purposes of any State or local law imposing
a tax on or measured by income, a deduction with respect
to a liability may not be allowed for any taxable period
during or after which such liability is forgiven or discharged
under this title. In this paragraph, “a deduction with
respect to a liability” includes a capital loss incurred on the
disposition of a capital asset with respect to a liability that
was incurred in connection with the acquisition of such
asset. (3) Except as provided in paragraph (4) of this
subsection, for the purpose of any State or local law impos-
ing a tax on or measured by income, any net operating loss
of an individual or corporate debtor, including a net operat-
ing loss carryover to such debtor, shall be reduced by the
amount of indebtedness forgiven or discharged in a case
under this title, except to the extent that such forgiveness
or discharge resulted in a disallowance under paragraph
(2) of this subsection., if any, that such income is subject
to tax under the Internal Revenue Code of 1986.

(4) A reduction of a net operating loss or a net operating
loss carryover under paragraph (3) of this subsection or of
basis under paragraph (5) of this subsection is not required
to the extent that the indebtedness of an individual or
corporate debtor forgiven or discharged—

(A) consisted of items of a deductible nature that were
not deducted by such debtor; or

(B) resulted in an expired net operating loss carryover
or other deduction that—

(i) did not offset income for any taxable period; and

(ii) did not contribute to a net operating loss in or
a net operating loss carryover to the taxable period
during or after which such indebtedness was
discharged.

(5) For the purposes of a State or local law imposing a
tax on or measured by income, the basis of the debtor’s
property or of property transferred to an entity required to
use the debtor’s basis in whole or in part shall be reduced
by the lesser of—
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(A)(i) the amount by which the indebtedness of the
debtor has been forgiven or discharged in a case under
this title; minus

(ii) the total amount of adjustments made under
paragraphs (2) and (3) of this subsection; and

(B) the amount by which the total basis of the debtor’s
assets that were property of the estate before such for-
giveness or discharge exceeds the debtor’s total liabilities
that were liabilities both before and after such forgive-
ness or discharge.

(6) Notwithstanding paragraph (5) of this subsection,
basis is not required to be reduced to the extent that the
debtor elects to treat as taxable income, of the taxable
period in which indebtedness is forgiven or discharged, the
amount of indebtedness forgiven or discharged that other-
wise would be applied in reduction of basis under para-
graph (5) of this subsection.

(7) For the purposes of this subsection, indebtedness with
respect to which an equity security, other than an interest
of a limited partner in a limited partnership, is issued to
the creditor to whom such indebtedness was owed, or that
is forgiven as a contribution to capital by an equity security
holder other than a limited partner in the debtor, is not
forgiven or discharged in a case under this title—

(A) to any extent that such indebtedness did not consist
of items of a deductible nature; or

(B) if the issuance of such equity security has the same
consequences under a law imposing a tax on or measured
by income to such creditor as a payment in cash to such
creditor in an amount equal to the fair market value of
such equity security, then to the lesser of—

(i) the extent that such issuance has the same such
consequences; and

(ii) the extent of such fair market value.

(2) Whenever the Internal Revenue Code of 1986 provides
that the amount excluded from gross income in respect of
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the discharge of indebtedness in a case under this title shall
be applied to reduce the tax attributes of the debtor or the
estate, a similar reduction shall be made under any State
or local law imposing a tax on or measured by income to
the extent such State or local law recognizes such attributes.
Such State or local law may also provide for the reduction
of other attributes to the extent that the full amount of
income from the discharge of indebtedness has not been
applied.

(k)(1) Except as provided in this section and section 505, the
time and manner of filing tax returns and the items of income,
gain, loss, deduction, and credit of any taxpayer shall be
determined under applicable nonbankruptcy law.

(2) For Federal tax purposes, the provisions of this section
are subject to the Internal Revenue Code of 1986 and other
applicable Federal nonbankruptcy law.

11 U.S.C. § 347

§ 347. Unclaimed property

(a) Ninety days after the final distribution under section
726, 1226, or 1326 of this title in a case under chapter 7, 12,
or 13 of this title, as the case may be, the trustee shall stop
payment on any check remaining unpaid, and any remaining
property of the estate shall be paid into the court and disposed
of under chapter 129 of title 28.

(b) Any security, money, or other property remaining un-
claimed at the expiration of the time allowed in a case under
chapter 9, 11, or 12 of this title for the presentation of a
security or the performance of any other act as a condition
to participation in the distribution under any plan confirmed
under section 943(b), 1129, 1173, or 1225 of this title, as the
case may be, becomes the property of the debtor or of the
entity acquiring the assets of the debtor under the plan, as
the case may be.
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11 U.S.C. § 348

§ 348. Effect of conversion

(a) Conversion of a case from a case under one chapter of
this title to a case under another chapter of this title consti-
tutes an order for relief under the chapter to which the case
is converted, but, except as provided in subsections (b) and
(c) of this section, does not effect a change in the date of the
filing of the petition, the commencement of the case, or the
order for relief.

(b) Unless the court for cause orders otherwise, in sections
701(a), 727(a)(10), 727(b), 728(a), 728(b), 1102(a), 1110(a)(1),
1121(b), 1121(c), 1141(d)(4), 1146(a), 1146(b), 1201(a), 1221,
1228(a), 1301(a), and 1305(a) of this title, “the order for relief
under this chapter” in a chapter to which a case has been
converted under section 706, 1112, 1208, or 1307 of this title
means the conversion of such case to such chapter.

(c) Sections 342 and 365(d) of this title apply in a case that
has been converted under section 706, 1112, 1208, or 1307
of this title, as if the conversion order were the order for relief.

(d) A claim against the estate or the debtor that arises after
the order for relief but before conversion in a case that is
converted under section 1112, 1208, or 1307 of this title, other
than a claim specified in section 503(b) of this title, shall be
treated for all purposes as if such claim had arisen immedi-
ately before the date of the filing of the petition.

(e) Conversion of a case under section 706, 1112, 1208, or
1307 of this title terminates the service of any trustee or
examiner that is serving in the case before such conversion.

(f)(1) Except as provided in paragraph (2), when a case
under chapter 13 of this title is converted to a case under
another chapter under this title—

(A) property of the estate in the converted case shall
consist of property of the estate, as of the date of filing
of the petition, that remains in the possession of or is
under the control of the debtor on the date of conversion;
and
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(B) valuations of property and of allowed secured
claims in the chapter 13 case shall apply only in the
converted case, a case converted to a case under chapter
11 or 12, but not in a case converted to a case under
chapter 7, with allowed secured claims in cases under
chapters 11 and 12 reduced to the extent that they have
been paid in accordance with the chapter 13 plan.; and

(C) with respect to cases converted from chapter 13—

(i) the claim of any creditor holding security as of the
date of the petition shall continue to be secured by that
security unless the full amount of such claim deter-
mined under applicable nonbankruptcy law has been
paid in full as of the date of conversion, notwithstand-
ing any valuation or determination of the amount of an
allowed secured claim made for the purposes of the case
under chapter 13; and

(ii) unless a prebankruptcy default has been fully
cured under the plan at the time of conversion, in any
proceeding under this title or otherwise, the default
shall have the effect given under applicable nonbank-
ruptcy law.

(2) If the debtor converts a case under chapter 13 of this
title to a case under another chapter under this title in bad
faith, the property of the estate in the converted case shall
consist of the property of the estate as of the date of
conversion.

11 U.S.C. § 349

§ 349. Effect of dismissal

(a) Unless the court, for cause, orders otherwise, the dis-
missal of a case under this title does not bar the discharge,
in a later case under this title, of debts that were discharge-
able in the case dismissed; nor does the dismissal of a case
under this title prejudice the debtor with regard to the filing
of a subsequent petition under this title, except as provided
in section 109(g) of this title.
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(b) Unless the court, for cause, orders otherwise, a dismissal
of a case other than under section 742 of this title—

(1) reinstates—
(A) any proceeding or custodianship superseded under

section 543 of this title;
(B) any transfer avoided under section 522, 544, 545,

547, 548, 549, or 724(a) of this title, or preserved under
section 510(c)(2), 522(i)(2), or 551 of this title; and

(C) any lien voided under section 506(d) of this title;
(2) vacates any order, judgment, or transfer ordered,

under section 522(i)(1), 542, 550, or 553 of this title; and
(3) revests the property of the estate in the entity in

which such property was vested immediately before the
commencement of the case under this title.

11 U.S.C. § 350

§ 350. Closing and reopening cases

(a) After an estate is fully administered and the court has
discharged the trustee, the court shall close the case.

(b) A case may be reopened in the court in which such case
was closed to administer assets, to accord relief to the debtor,
or for other cause.

11 U.S.C. § 351

§ 351. Disposal of patient records

If a health care business commences a case under chapter
7, 9, or 11, and the trustee does not have a sufficient amount
of funds to pay for the storage of patient records in the manner
required under applicable Federal or State law, the following
requirements shall apply:

(1) The trustee shall—
(A) promptly publish notice, in 1 or more appropriate

newspapers, that if patient records are not claimed by the
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patient or an insurance provider (if applicable law permits
the insurance provider to make that claim) by the date that
is 365 days after the date of that notification, the trustee will
destroy the patient records; and

(B) during the first 180 days of the 365-day period de-
scribed in subparagraph (A), promptly attempt to notify
directly each patient that is the subject of the patient records
and appropriate insurance carrier concerning the patient
records by mailing to the most recent known address of that
patient, or a family member or contact person for that
patient, and to the appropriate insurance carrier an appro-
priate notice regarding the claiming or disposing of patient
records.

(2) If, after providing the notification under paragraph (1),
patient records are not claimed during the 365-day period
described under that paragraph, the trustee shall mail, by
certified mail, at the end of such 365-day period a written
request to each appropriate Federal agency to request permis-
sion from that agency to deposit the patient records with that
agency, except that no Federal agency is required to accept
patient records under this paragraph.

(3) If, following the 365-day period described in paragraph
(2) and after providing the notification under paragraph (1),
patient records are not claimed by a patient or insurance
provider, or request is not granted by a Federal agency to
deposit such records with that agency, the trustee shall destroy
those records by—

(A) if the records are written, shredding or burning the
records; or

(B) if the records are magnetic, optical, or other electronic
records, by otherwise destroying those records so that those
records cannot be retrieved. 
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SUBCHAPTER IV

Administrative Powers

11 U.S.C. § 361

§ 361. Adequate protection

When adequate protection is required under section 362,
363, or 364 of this title of an interest of an entity in property,
such adequate protection may be provided by—

(1) requiring the trustee to make a cash payment or
periodic cash payments to such entity, to the extent that
the stay under section 362 of this title, use, sale, or lease
under section 363 of this title, or any grant of a lien under
section 364 of this title results in a decrease in the value
of such entity’s interest in such property;

(2) providing to such entity an additional or replacement
lien to the extent that such stay, use, sale, lease, or grant
results in a decrease in the value of such entity’s interest
in such property; or

(3) granting such other relief, other than entitling such
entity to compensation allowable under section 503(b)(1) of
this title as an administrative expense, as will result in the
realization by such entity of the indubitable equivalent of
such entity’s interest in such property.

11 U.S.C. § 362

§ 362. Automatic stay

(a) Except as provided in subsection (b) of this section, a
petition filed under section 301, 302, or 303 of this title, or
an application filed under section 5(a)(3) of the Securities
Investor Protection Act of 1970, operates as a stay, applicable
to all entities, of—

(1) the commencement or continuation, including the
issuance or employment of process, of a judicial, adminis-
trative, or other action or proceeding against the debtor
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that was or could have been commenced before the com-
mencement of the case under this title, or to recover a claim
against the debtor that arose before the commencement of
the case under this title;

(2) the enforcement, against the debtor or against prop-
erty of the estate, of a judgment obtained before the com-
mencement of the case under this title;

(3) any act to obtain possession of property of the estate
or of property from the estate or to exercise control over
property of the estate;

(4) any act to create, perfect, or enforce any lien against
property of the estate;

(5) any act to create, perfect, or enforce against property
of the debtor any lien to the extent that such lien secures
a claim that arose before the commencement of the case
under this title;

(6) any act to collect, assess, or recover a claim against
the debtor that arose before the commencement of the case
under this title;

(7) the setoff of any debt owing to the debtor that arose
before the commencement of the case under this title
against any claim against the debtor; and

(8) the commencement or continuation of a proceeding
before the United States Tax Court concerning the debtor.
a corporate debtor’s tax liability for a taxable period the
bankruptcy court may determine or concerning the tax
liability of a debtor who is an individual for a taxable period
ending before the date of the order for relief under this title.

(b) The filing of a petition under section 301, 302, or 303
of this title, or of an application under section 5(a)(3) of the
Securities Investor Protection Act of 1970, does not operate
as a stay—

(1) under subsection (a) of this section, of the commence-
ment or continuation of a criminal action or proceeding
against the debtor;
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(2)1 under subsection (a) of this section—

(A) of the commencement or continuation of an a civil
action or proceeding for—

(i) for the establishment of paternity; or

(ii) for the establishment or modification of an order
for alimony, maintenance, or domestic support obliga-
tions; or

(iii) concerning child custody or visitation;

(iv) for the dissolution of a marriage, except to the
extent that such proceeding seeks to determine the
division of property that is property of the estate; or

(v) regarding domestic violence;

(B) of the collection of alimony, maintenance, or a
domestic support obligation from property that is not
property of the estate;

(C) with respect to the withholding of income that is
property of the estate or property of the debtor for payment
of a domestic support obligation under a judicial or
administrative order or a statute;

(D) of the withholding, suspension, or restriction of a
driver’s license, a professional or occupational license, or
a recreational license, under State law, as specified in
section 466(a)(16) of the Social Security Act;

(E) of the reporting of overdue support owed by a parent
to any consumer reporting agency as specified in section
466(a)(7) of the Social Security Act;

1 [Editors’ Note: The following is a related provision of section 304 (“Protection
of Child Support and Alimony”) of the Bankruptcy Reform Act of 1994, Pub. L. No.
103-394 (enacted on October 22, 1994):  

(g) APPEARANCE BEFORE COURT.—Child support creditors or their representa-
tives shall be permitted to appear and intervene without charge, and without
meeting any special local court rule requirement for attorney appearances, in any
bankruptcy case or proceeding in any bankruptcy court or district court of the
United States if such creditors or representatives file a form in such court that
contains information detailing the child support debt, its status, and other
characteristics.] 
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(F) of the interception of a tax refund, as specified in
sections 464 and 466(a)(3) of the Social Security Act or
under an analogous State law; or

(G) of the enforcement of a medical obligation, as speci-
fied under title IV of the Social Security Act;

(3) under subsection (a) of this section, of any act to
perfect, or to maintain or continue the perfection of, an
interest in property to the extent that the trustee’s rights
and powers are subject to such perfection under section
546(b) of this title or to the extent that such act is accom-
plished within the period provided under section 547(e)(2)(A)
of this title;

(4) under paragraph (1), (2), (3), or (6) of subsection (a)
of this section, of the commencement or continuation of an
action or proceeding by a governmental unit or any organi-
zation exercising authority under the Convention on the
Prohibition of the Development, Production, Stockpiling
and Use of Chemical Weapons and on Their Destruction,
opened for signature on January 13, 1993, to enforce such
governmental unit’s or organization’s police and regulatory
power, including the enforcement of a judgment other than
a money judgment, obtained in an action or proceeding by
the governmental unit to enforce such governmental unit’s
or organization’s police or regulatory power;

(5) [Deleted]

(6) under subsection (a) of this section, of the setoff by
a commodity broker, forward contract merchant, stockbro-
ker, financial institutions, financial participant, or securi-
ties clearing agency of any mutual debt and claim under
or in connection with commodity contracts, as defined in
section 761 of this title, forward contracts, or securities
contracts, as defined in section 741 of this title, that consti-
tutes the setoff of a claim against the debtor for a margin
payment, as defined in section 101, 741, or 761 of this title,
or settlement payment, as defined in section 101 or 741 of
this title, arising out of commodity contracts, forward
contracts, or securities contracts against cash, securities,
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or other property held by, pledged to, under the control of,
or due from such commodity broker, forward contract mer-
chant, stockbroker, financial institutions, financial partici-
pant, or securities clearing agency to margin, guarantee,
or secure, or settle commodity contracts, forward contracts,
or securities contracts;

(7) under subsection (a) of this section, of the setoff by
a repo participant or financial participant, of any mutual
debt and claim under or in connection with repurchase
agreements that constitutes the setoff of a claim against
the debtor for a margin payment, as defined in section 741
or 761 of this title, or settlement payment, as defined in
section 741 of this title, arising out of repurchase agree-
ments against cash, securities, or other property held by,
pledged to, under the control of, or due from such repo
participant or financial participant to margin, guarantee,
secure or settle repurchase agreements;

(8) under subsection (a) of this section, of the commence-
ment of any action by the Secretary of Housing and Urban
Development to foreclose a mortgage or deed of trust in any
case in which the mortgage or deed of trust held by the
Secretary is insured or was formerly insured under the
National Housing Act and covers property, or combinations
of property, consisting of five or more living units;

(9) under subsection (a), of—

(A) an audit by a governmental unit to determine tax
liability;

(B) the issuance to the debtor by a governmental unit
of a notice of tax deficiency;

(C) a demand for tax returns; or

(D) the making of an assessment for any tax and
issuance of a notice and demand for payment of such an
assessment (but any tax lien that would otherwise attach
to property of the estate by reason of such an assessment
shall not take effect unless such tax is a debt of the debtor
that will not be discharged in the case and such property
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or its proceeds are transferred out of the estate to, or
otherwise revested in, the debtor).

(10) under subsection (a) of this section, of any act by a
lessor to the debtor under a lease of nonresidential real
property that has terminated by the expiration of the stated
term of the lease before the commencement of or during a
case under this title to obtain possession of such property;

(11) under subsection (a) of this section, of the present-
ment of a negotiable instrument and the giving of notice
of and protesting dishonor of such an instrument;

(12) under subsection (a) of this section, after the date
which is 90 days after the filing of such petition, of the
commencement or continuation, and conclusion to the entry
of final judgment, of an action which involves a debtor
subject to reorganization pursuant to chapter 11 of this title
and which was brought by the Secretary of Transportation
under section 31325 of title 46 (including distribution of any
proceeds of sale) to foreclose a preferred ship or fleet
mortgage, or a security interest in or relating to a vessel
or vessel under construction, held by the Secretary of
Transportation under section 207 or title XI of the Mer-
chant Marine Act, 1936, or under applicable State law;

(13) under subsection (a) of this section, after the date
which is 90 days after the filing of such petition, of the
commencement or continuation, and conclusion to the entry
of final judgment, of an action which involves a debtor
subject to reorganization pursuant to chapter 11 of this title
and which was brought by the Secretary of Commerce
under section 31325 of title 46 (including distribution of any
proceeds of sale) to foreclose a preferred ship or fleet
mortgage in a vessel or a mortgage, deed of trust, or other
security interest in a fishing facility held by the Secretary
of Commerce under section 207 or title XI of the Merchant
Marine Act, 1936;

(14) under subsection (a) of this section, of any action by
an accrediting agency regarding the accreditation status of
the debtor as an educational institution;
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(15) under subsection (a) of this section, of any action by
a State licensing body regarding the licensure of the debtor
as an educational institution;

(16) under subsection (a) of this section, of any action by
a guaranty agency, as defined in section 435(j) of the Higher
Education Act of 1965 or the Secretary of Education regard-
ing the eligibility of the debtor to participate in programs
authorized under such Act;

(17) under subsection (a) of this section, of the setoff by
a swap participant, or financial participant of any a mutual
debt and claim under or in connection with any one or more
swap agreement agreements that constitutes the setoff of
a claim against the debtor for any payment or other transfer
of property due from the debtor under or in connection with
any swap agreement against any payment due to the debtor
from the swap participant or financial participant under
or in connection with any swap agreement or against cash,
securities, or other property of the debtor held by, pledged
to, under the control of, or due from such swap participant
to or financial participant to margin, guarantee, secure, or
settle any swap agreement; or

(18) under subsection (a) of the creation or perfection of
a statutory lien for an ad valorem property tax, or a special
tax or special assessment on real property whether or not
ad valorem, imposed by the District of Columbia, or a
political subdivision of a State a governmental unit, if such
tax or assessment comes due after the filing date of the
filing of the petition.;

(19) under subsection (a), of withholding of income from
a debtor’s wages and collection of amounts withheld, under
the debtor’s agreement authorizing that withholding and
collection for the benefit of a pension, profit-sharing, stock
bonus, or other plan established under section 401, 403, 408,
408A, 414, 457, or 501(c) of the Internal Revenue Code of
1986, that is sponsored by the employer of the debtor, or an
affiliate, successor, or predecessor of such employer—

(A) to the extent that the amounts withheld and col-
lected are used solely for payments relating to a loan from
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a plan under section 408(b)(1) of the Employee Retirement
Income Security Act of 1974 or is subject to section 72(p)
of the Internal Revenue Code of 1986; or

(B) a loan from a thrift savings plan permitted under
subchapter III of chapter 84 of title 5, that satisfies the
requirements of section 8433(g) of such title;

but nothing in this paragraph may be construed to provide
that any loan made under a governmental plan under
section 414(d), or a contract or account under section 403(b),
of the Internal Revenue Code of 1986 constitutes a claim or
a debt under this title;

(20) under subsection (a), of any act to enforce any lien
against or security interest in real property following entry
of the order under subsection (d)(4) as to such real property
in any prior case under this title, for a period of 2 years after
the date of the entry of such an order, except that the debtor,
in a subsequent case under this title, may move for relief
from such order based upon changed circumstances or for
other good cause shown, after notice and a hearing;

(21) under subsection (a), of any act to enforce any lien
against or security interest in real property—

(A) if the debtor is ineligible under section 109(g) to be
a debtor in a case under this title; or

(B) if the case under this title was filed in violation of
a bankruptcy court order in a prior case under this title
prohibiting the debtor from being a debtor in another case
under this title;

(22) subject to subsection (l), under subsection (a)(3), of
the continuation of any eviction, unlawful detainer action,
or similar proceeding by a lessor against a debtor involving
residential property in which the debtor resides as a tenant
under a lease or rental agreement and with respect to which
the lessor has obtained before the date of the filing of the
bankruptcy petition, a judgment for possession of such
property against the debtor;

(23) subject to subsection (m), under subsection (a)(3), of
an eviction action that seeks possession of the residential
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property in which the debtor resides as a tenant under a
lease or rental agreement based on endangerment of such
property or the illegal use of controlled substances on such
property, but only if the lessor files with the court, and serves
upon the debtor, a certification under penalty of perjury that
such an eviction action has been filed, or that the debtor,
during the 30-day period preceding the date of the filing of
the certification, has endangered property or illegally used
or allowed to be used a controlled substance on the property;

(24) under subsection (a), of any transfer that is not
avoidable under section 544 and that is not avoidable under
section 549;

(25) under subsection (a), of —

(A) the commencement or continuation of an investiga-
tion or action by a securities self regulatory organization
to enforce such organization’s regulatory power;

(B) the enforcement of an order or decision, other than
for monetary sanctions, obtained in an action by such
securities self regulatory organization to enforce such
organization’s regulatory power; or

(C) any act taken by such securities self regulatory
organization to delist, delete, or refuse to permit quotation
of any stock that does not meet applicable regulatory
requirements;

(26) under subsection (a), of the setoff under applicable
nonbankruptcy law of an income tax refund, by a govern-
mental unit, with respect to a taxable period that ended
before the date of the order for relief against an income tax
liability for a taxable period that also ended before the date
of the order for relief, except that in any case in which the
setoff of an income tax refund is not permitted under appli-
cable nonbankruptcy law because of a pending action to
determine the amount or legality of a tax liability, the
governmental unit may hold the refund pending the resolu-
tion of the action, unless the court, on the motion of the
trustee and after notice and a hearing, grants the taxing
authority adequate protection (within the meaning of section
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361) for the secured claim of such authority in the setoff
under section 506(a);

(27) under subsection (a), of the setoff by a master netting
agreement participant of a mutual debt and claim under
or in connection with one or more master netting agreements
or any contract or agreement subject to such agreements that
constitutes the setoff of a claim against the debtor for any
payment or other transfer of property due from the debtor
under or in connection with such agreements or any contract
or agreement subject to such agreements against any pay-
ment due to the debtor from such master netting agreement
participant under or in connection with such agreements or
any contract or agreement subject to such agreements or
against cash, securities, or other property held by, pledged
to, under the control of, or due from such master netting
agreement participant to margin, guarantee, secure, or settle
such agreements or any contract or agreement subject to
such agreements, to the extent that such participant is
eligible to exercise such offset rights under paragraph (6),
(7), or (17) for each individual contract covered by the
master netting agreement in issue; and

(28) under subsection (a), of the exclusion by the Secretary
of Health and Human Services of the debtor from participa-
tion in the medicare program or any other Federal health
care program (as defined in section 1128B(f) of the Social
Security Act pursuant to title XI or XVIII of such Act).

The provisions of paragraphs (12) and (13) of this subsection
shall apply with respect to any such petition filed on or before
December 31, 1989.

(c) Except as provided in subsections (d), (e), (f) and (fh) of
this section—

(1) the stay of an act against property of the estate under
subsection (a) of this section continues until such property
is no longer property of the estate; and

(2) the stay of any other act under subsection (a) of this
section continues until the earliest of—

(A) the time the case is closed;
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(B) the time the case is dismissed; or

(C) if the case is a case under chapter 7 of this title
concerning an individual or a case under chapter 9, 11,
12, or 13 of this title, the time a discharge is granted or
denied;.

(3) if a single or joint case is filed by or against debtor2

who is an individual in a case under chapter 7, 11, or 13,
and if a single or joint case of the debtor was pending within
the preceding 1-year period but was dismissed, other than
a case refiled under a chapter other than chapter 7 after
dismissal under section 707(b)—

(A) the stay under subsection (a) with respect to any
action taken with respect to a debt or property securing
such debt or with respect to any lease shall terminate with
respect to the debtor on the 30th day after the filing of the
later case;

(B) on the motion of a party in interest for continuation
of the automatic stay and upon notice and a hearing, the
court may extend the stay in particular cases as to any
or all creditors (subject to such conditions or limitations
as the court may then impose) after notice and a hearing
completed before the expiration of the 30-day period only
if the party in interest demonstrates that the filing of the
later case is in good faith as to the creditors to be stayed;
and

(C) for purposes of subparagraph (B), a case is presump-
tively filed not in good faith (but such presumption may
be rebutted by clear and convincing evidence to the
contrary)—

(i) as to all creditors, if—

(I) more than 1 previous case under any of chapters
7, 11, and 13 in which the individual was a debtor
was pending within the preceding 1-year period;

(II) a previous case under any of chapters 7, 11, and
13 in which the individual was a debtor was

2 [Editors’ Note: So in original. The word “a” should probably precede “debtor”.]
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dismissed within such 1-year period, after the debtor
failed to—

(aa) file or amend the petition or other documents
as required by this title or the court without sub-
stantial excuse (but mere inadvertence or negli-
gence shall not be a substantial excuse unless the
dismissal was caused by the negligence of the debt-
or’s attorney);

(bb) provide adequate protection as ordered by
the court; or

(cc) perform the terms of a plan confirmed by the
court; or

(III) there has not been a substantial change in the
financial or personal affairs of the debtor since the
dismissal of the next most previous case under chap-
ter 7, 11, or 13 or any other reason to conclude that
the later case will be concluded—

(aa) if a case under chapter 7, with a discharge;
or

(bb) if a case under chapter 11 or 13, with a
confirmed plan that will be fully performed; and

(ii) as to any creditor that commenced an action under
subsection (d) in a previous case in which the individual
was a debtor if, as of the date of dismissal of such case,
that action was still pending or had been resolved by
terminating, conditioning, or limiting the stay as to
actions of such creditor; and

(4)(A)(i) if a single or joint case is filed by or against a
debtor who is an individual under this title, and if 2 or more
single or joint cases of the debtor were pending within the
previous year but were dismissed, other than a case refiled
under section 707(b), the stay under subsection (a) shall not
go into effect upon the filing of the later case; and

(ii) on request of a party in interest, the court shall
promptly enter an order confirming that no stay is in
effect;
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(B) if, within 30 days after the filing of the later case,
a party in interest requests the court may order the stay
to take effect in the case as to any or all creditors (subject
to such conditions or limitations as the court may impose),
after notice and a hearing, only if the party in interest
demonstrates that the filing of the later case is in good
faith as to the creditors to be stayed;

(C) a stay imposed under subparagraph (B) shall be
effective on the date of the entry of the order allowing the
stay to go into effect; and

(D) for purposes of subparagraph (B), a case is presump-
tively filed not in good faith (but such presumption may
be rebutted by clear and convincing evidence to the
contrary)—

(i) as to all creditors if —

(I) 2 or more previous cases under this title in which
the individual was a debtor were pending within the
1-year period;

(II) a previous case under this title in which the
individual was a debtor was dismissed within the
time period stated in this paragraph after the debtor
failed to file or amend the petition or other documents
as required by this title or the court without substan-
tial excuse (but mere inadvertence or negligence shall
not be substantial excuse unless the dismissal was
caused by the negligence of the debtor’s attorney),
failed to provide adequate protection as ordered by
the court, or failed to perform the terms of a plan
confirmed by the court; or

(III) there has not been a substantial change in the
financial or personal affairs of the debtor since the
dismissal of the next most previous case under this
title, or any other reason to conclude that the later
case will not be concluded, if a case under chapter
7, with a discharge, and if a case under chapter 11
or 13, with a confirmed plan that will be fully per-
formed; or
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(ii) as to any creditor that commenced an action under
subsection (d) in a previous case in which the individual
was a debtor if, as of the date of dismissal of such case,
such action was still pending or had been resolved by
terminating, conditioning, or limiting the stay as to
such action of such creditor.

(d) On request of a party in interest and after notice and
a hearing, the court shall grant relief from the stay provided
under subsection (a) of this section, such as by terminating,
annulling, modifying, or conditioning such stay—

(1) for cause, including the lack of adequate protection
of an interest in property of such party in interest;

(2) with respect to a stay of an act against property under
subsection (a) of this section, if—

(A) the debtor does not have an equity in such property;
and

(B) such property is not necessary to an effective reor-
ganization; or

(3) with respect to a stay of an act against single asset
real estate under subsection (a), by a creditor whose claim
is secured by an interest in such real estate, unless, not
later than the date that is 90 days after the entry of the
order for relief (or such later date as the court may deter-
mine for cause by order entered within that 90-day period)
or 30 days after the court determines that the debtor is
subject to this paragraph, whichever is later—

(A) the debtor has filed a plan of reorganization that
has a reasonable possibility of being confirmed within a
reasonable time; or

(B) the debtor has commenced monthly payments
that—

(i) may, in the debtor’s sole discretion, notwithstand-
ing section 363(c)(2), be made from rents or other in-
come generated before, on, or after the date of the
commencement of the case by or from the property to
each creditor whose claim is secured by such real estate
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(other than a claim secured by a judgment lien or by
an unmatured statutory lien), which payments; and

(ii) are in an amount equal to interest at a current
fair market rate the then applicable nondefault contract
rate of interest on the value of the creditor’s interest
in the real estate.; or

(4) with respect to a stay of an act against real property
under subsection (a), by a creditor whose claim is secured
by an interest in such real property, if the court finds that
the filing of the petition was part of a scheme to delay,
hinder, and defraud creditors that involved either—

(A) transfer of all or part ownership of, or other interest
in, such real property without the consent of the secured
creditor or court approval; or

(B) multiple bankruptcy filings affecting such real
property.

If recorded in compliance with applicable State laws govern-
ing notices of interests or liens in real property, an order
entered under paragraph (4) shall be binding in any other
case under this title purporting to affect such real property
filed not later than 2 years after the date of the entry of such
order by the court, except that a debtor in a subsequent case
under this title may move for relief from such order based
upon changed circumstances or for good cause shown, after
notice and a hearing. Any Federal, State, or local govern-
mental unit that accepts notices of interests or liens in real
property shall accept any certified copy of an order described
in this subsection for indexing and recording.

(e)(1) Thirty days after a request under subsection (d) of
this section for relief from the stay of any act against property
of the estate under subsection (a) of this section, such stay
is terminated with respect to the party in interest making
such request, unless the court, after notice and a hearing,
orders such stay continued in effect pending the conclusion
of, or as a result of, a final hearing and determination under
subsection (d) of this section. A hearing under this subsection
may be a preliminary hearing, or may be consolidated with
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the final hearing under subsection (d) of this section. The
court shall order such stay continued in effect pending the
conclusion of the final hearing under subsection (d) of this
section if there is a reasonable likelihood that the party
opposing relief from such stay will prevail at the conclusion
of such final hearing. If the hearing under this subsection is
a preliminary hearing, then such final hearing shall be
concluded not later than thirty days after the conclusion of
such preliminary hearing, unless the 30-day period is ex-
tended with the consent of the parties in interest or for a
specific time which the court finds is required by compelling
circumstances.

(2) Notwithstanding paragraph (1), in a case under chap-
ter 7, 11, or 13 in which the debtor is an individual, the stay
under subsection (a) shall terminate on the date that is 60
days after a request is made by a party in interest under
subsection (d), unless—

(A) a final decision is rendered by the court during the
60-day period beginning on the date of the request; or

(B) such 60-day period is extended—

(i) by agreement of all parties in interest; or

(ii) by the court for such specific period of time as the
court finds is required for good cause, as described in
findings made by the court.

(f) Upon request of a party in interest, the court, with or
without a hearing, shall grant such relief from the stay
provided under subsection (a) of this section as is necessary
to prevent irreparable damage to the interest of an entity in
property, if such interest will suffer such damage before there
is an opportunity for notice and a hearing under subsection
(d) or (e) of this section.

(g) In any hearing under subsection (d) or (e) of this section
concerning relief from the stay of any act under subsection
(a) of this section—

(1) the party requesting such relief has the burden of
proof on the issue of the debtor’s equity in property; and
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(2) the party opposing such relief has the burden of proof
on all other issues.

(h)(1) In a case in which the debtor is an individual, the
stay provided by subsection (a) is terminated with respect to
personal property of the estate or of the debtor securing in
whole or in part a claim, or subject to an unexpired lease, and
such personal property shall no longer be property of the estate
if the debtor fails within the applicable time set by section
521(a)(2)—

(A) to file timely any statement of intention required
under section 521(a)(2) with respect to such personal
property or to indicate in such statement that the debtor
will either surrender such personal property or retain it
and, if retaining such personal property, either redeem
such personal property pursuant to section 722, enter into
an agreement of the kind specified in section 524(c) appli-
cable to the debt secured by such personal property, or
assume such unexpired lease pursuant to section 365(p)
if the trustee does not do so, as applicable; and

(B) to take timely the action specified in such statement,
as it may be amended before expiration of the period for
taking action, unless such statement specifies the debtor’s
intention to reaffirm such debt on the original contract
terms and the creditor refuses to agree to the reaffirmation
on such terms.

(2) Paragraph (1) does not apply if the court determines,
on the motion of the trustee filed before the expiration of the
applicable time set by section 521(a)(2), after notice and a
hearing, that such personal property is of consequential
value or benefit to the estate, and orders appropriate ade-
quate protection of the creditor’s interest, and orders the
debtor to deliver any collateral in the debtor’s possession to
the trustee. If the court does not so determine, the stay
provided by subsection (a) shall terminate upon the conclu-
sion of the hearing on the motion.

(i) If a case commenced under chapter 7, 11, or 13 is
dismissed due to the creation of a debt repayment plan, for

108BANKRUPTCY CODE § 362

 0108 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 1061 

For Internal Bankruptcy Court Use Only 



purposes of subsection (c)(3), any subsequent case commenced
by the debtor under any such chapter shall not be presumed
to be filed not in good faith.

(j) On request of a party in interest, the court shall issue an
order under subsection (c) confirming that the automatic stay
has been terminated.

(k)(1) An Except as provided in paragraph (2), an individual
injured by any willful violation of a stay provided by this
section shall recover actual damages, including costs and
attorneys’ fees, and, in appropriate circumstances, may re-
cover punitive damages.

(2) If such violation is based on an action taken by an
entity in the good faith belief that subsection (h) applies to
the debtor, the recovery under paragraph (1) of this subsec-
tion against such entity shall be limited to actual damages.

(l)(1) Except as otherwise provided in this subsection, sub-
section (b)(22) shall apply on the date that is 30 days after
the date on which the bankruptcy petition is filed, if the debtor
files with the petition and serves upon the lessor a certification
under penalty of perjury that—

(A) under nonbankruptcy law applicable in the jurisdic-
tion, there are circumstances under which the debtor
would be permitted to cure the entire monetary default
that gave rise to the judgment for possession, after that
judgment for possession was entered; and

(B) the debtor (or an adult dependent of the debtor) has
deposited with the clerk of the court, any rent that would
become due during the 30-day period after the filing of
the bankruptcy petition.

(2) If, within the 30-day period after the filing of the
bankruptcy petition, the debtor (or an adult dependent of
the debtor) complies with paragraph (1) and files with the
court and serves upon the lessor a further certification under
penalty of perjury that the debtor (or an adult dependent
of the debtor) has cured, under nonbankrupcty law applica-
ble in the jurisdiction, the entire monetary default that gave
rise to the judgment under which possession is sought by
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the lessor, subsection (b)(22) shall not apply, unless ordered
to apply by the court under paragraph (3).

(3)(A) If the lessor files an objection to any certification
filed by the debtor under paragraph (1) or (2), and serves
such objection upon the debtor, the court shall hold a
hearing within 10 days after the filing and service of such
objection to determine if the certification filed by the debtor
under paragraph (1) or (2) is true.

(B) If the court upholds the objection of the lessor filed
under subparagraph (A)—

(i) subsection (b)(22) shall apply immediately and
relief from the stay provided under subsection (a)(3)
shall not be required to enable the lessor to complete the
process to recover full possession of the property; and

(ii) the clerk of the court shall immediately serve upon
the lessor and the debtor a certified copy of the court’s
order upholding the lessor’s objection.

(4) If a debtor, in accordance with paragraph (5), indi-
cates on the petition that there was a judgment for posses-
sion of the residential rental property in which the debtor
resides and does not file a certification under paragraph (1)
or (2)—

(A) subsection (b)(22) shall apply immediately upon
failure to file such certification, and relief from the stay
provided under subsection (a)(3) shall not be required to
enable the lessor to complete the process to recover full
possession of the property; and

(B) the clerk of the court shall immediately serve upon
the lessor and the debtor a certified copy of the docket
indicating the absence of a filed certification and the
applicability of the exception to the stay under subsection
(b)(22).

(5)(A) Where a judgment for possession of residential
property in which the debtor resides as a tenant under a
lease or rental agreement has been obtained by the lessor,
the debtor shall so indicate on the bankruptcy petition and
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shall provide the name and address of the lessor that
obtained that pre-petition judgment on the petition and on
any certification filed under this subsection.

(B) The form of certification filed with the petition, as
specified in this subsection, shall provide for the debtor
to certify, and the debtor shall certify—

(i) whether a judgment for possession of residential
rental housing in which the debtor resides has been
obtained against the debtor before the date of the filing
of the petition; and

(ii) whether the debtor is claiming under paragraph
(1) that under nonbankruptcy law applicable in the
jurisdiction, there are circumstances under which the
debtor would be permitted to cure the entire monetary
default that gave rise to the judgment for possession,
after that judgment of possession was entered, and has
made the appropriate deposit with the court.

(C) The standard forms (electronic and otherwise) used
in a bankruptcy proceeding shall be amended to reflect
the requirements of this subsection.

(D) The clerk of the court shall arrange for the prompt
transmittal of the rent deposited in accordance with
paragraph (1)(B) to the lessor.

(m)(1) Except as otherwise provided in this subsection,
subsection (b)(23) shall apply on the date that is 15 days after
the date on which the lessor files and serves a certification
described in subsection (b)(23).

(2)(A) If the debtor files with the court an objection to the
truth or legal sufficiency of the certification described in
subsection (b)(23) and serves such objection upon the lessor,
subsection (b)(23) shall not apply, unless ordered to apply
by the court under this subsection.

(B) If the debtor files and serves the objection under
subparagraph (A), the court shall hold a hearing within
10 days after the filing and service of such objection to
determine if the situation giving rise to the lessor’s certifi-
cation under paragraph (1) existed or has been remedied.
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(C) If the debtor can demonstrate to the satisfaction of
the court that the situation giving rise to the lessor’s
certification under paragraph (1) did not exist or has been
remedied, the stay provided under subsection (a)(3) shall
remain in effect until the termination of the stay under
this section.

(D) If the debtor cannot demonstrate to the satisfaction
of the court that the situation giving rise to the lessor’s
certification under paragraph (1) did not exist or has been
remedied—

(i) relief from the stay provided under subsection
(a)(3) shall not be required to enable the lessor to
proceed with the eviction; and

(ii) the clerk of the court shall immediately serve upon
the lessor and the debtor a certified copy of the court’s
order upholding the lessor’s certification.

(3) If the debtor fails to file, within 15 days, an objection
under paragraph (2)(A)—

(A) subsection (b)(23) shall apply immediately upon
such failure and relief from the stay provided under
subsection (a)(3) shall not be required to enable the lessor
to complete the process to recover full possession of the
property; and

(B) the clerk of the court shall immediately serve upon
the lessor and the debtor a certified copy of the docket
indicating such failure.

(n)(1) Except as provided in paragraph (2), subsection (a)
does not apply in a case in which the debtor—

(A) is a debtor in a small business case pending at the
time the petition is filed;

(B) was a debtor in a small business case that was
dismissed for any reason by an order that became final
in the 2-year period ending on the date of the order for
relief entered with respect to the petition;

(C) was a debtor in a small business case in which a
plan was confirmed in the 2-year period ending on the

112BANKRUPTCY CODE § 362

 0112 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 1090 

For Internal Bankruptcy Court Use Only 

Table of Guidance
362(m)(2)(D)(ii)  Clerk shall serve copy of Court's order upholding lessor's certification.

Table of Guidance
362(m)(3)(A-B) Clerk sends certified copy of docket if debtor fails to object to lessor's certification within 15 days.



date of the order for relief entered with respect to the
petition; or

(D) is an entity that has acquired substantially all of
the assets or business of a small business debtor described
in subparagraph (A), (B), or (C), unless such entity estab-
lishes by a preponderance of the evidence that such entity
acquired substantially all of the assets or business of such
small business debtor in good faith and not for the pur-
pose of evading this paragraph.

(2) Paragraph (1) does not apply—

(A) to an involuntary case involving no collusion by the
debtor with creditors; or

(B) to the filing of a petition if—

(i) the debtor proves by a preponderance of the evi-
dence that the filing of the petition resulted from cir-
cumstances beyond the control of the debtor not foresee-
able at the time the case then pending was filed; and

(ii) it is more likely than not that the court will
confirm a feasible plan, but not a liquidating plan,
within a reasonable period of time.

(o) The exercise of rights not subject to the stay arising under
subsection (a) pursuant to paragraph (6), (7), (17), or (27) of
subsection (b) shall not be stayed by any order of a court or
administrative agency in any proceeding under this title.

11 U.S.C. § 363

§ 363. Use, sale, or lease of property

(a) In this section, “cash collateral” means cash, negotiable
instruments, documents of title, securities, deposit accounts,
or other cash equivalents whenever acquired in which the
estate and an entity other than the estate have an interest
and includes the proceeds, products, offspring, rents, or
profits of property and the fees, charges, accounts or other
payments for the use or occupancy of rooms and other public
facilities in hotels, motels, or other lodging properties subject
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to a security interest as provided in section 552(b) of this title,
whether existing before or after the commencement of a case
under this title.

(b)(1) The trustee, after notice and a hearing, may use, sell,
or lease, other than in the ordinary course of business,
property of the estate., except that if the debtor in connection
with offering a product or a service discloses to an individual
a policy prohibiting the transfer of personally identifiable
information about individuals to persons that are not affili-
ated with the debtor and if such policy is in effect on the date
of the commencement of the case, then the trustee may not sell
or lease personally identifiable information to any person
unless—

(A) such sale or such lease is consistent with such policy;
or

(B) after appointment of a consumer privacy ombuds-
man in accordance with section 332, and after notice and
a hearing, the court approves such sale or such lease—

(i) giving due consideration to the facts, circum-
stances, and conditions of such sale or such lease; and

(ii) finding that no showing was made that such sale
or such lease would violate applicable nonbankruptcy
law.

(2) If notification is required under subsection (a) of
section 7A of the Clayton Act in the case of a transaction
under this subsection, then—

(A) notwithstanding subsection (a) of such section, the
notification required by such subsection to be given by
the debtor shall be given by the trustee; and

(B) notwithstanding subsection (b) of such section, the
required waiting period shall end on the 15th day after
the date of the receipt, by the Federal Trade Commission
and the Assistant Attorney General in charge of the
Antitrust Division of the Department of Justice, of the
notification required under such subsection (a), unless
such waiting period is extended—
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(i) pursuant to subsection (e)(2) of such section, in
the same manner as such subsection (e)(2) applies to
a cash tender offer;

(ii) pursuant to subsection (g)(2) of such section; or

(iii) by the court after notice and a hearing.

(c)(1) If the business of the debtor is authorized to be
operated under section 721, 1108, 1203, 1204, or 1304 of this
title and unless the court orders otherwise, the trustee may
enter into transactions, including the sale or lease of property
of the estate, in the ordinary course of business, without
notice or a hearing, and may use property of the estate in the
ordinary course of business without notice or a hearing.

(2) The trustee may not use, sell, or lease cash collateral
under paragraph (1) of this subsection unless—

(A) each entity that has an interest in such cash
collateral consents; or

(B) the court, after notice and a hearing, authorizes
such use, sale, or lease in accordance with the provisions
of this section.

(3) Any hearing under paragraph (2)(B) of this subsection
may be a preliminary hearing or may be consolidated with
a hearing under subsection (e) of this section, but shall be
scheduled in accordance with the needs of the debtor. If the
hearing under paragraph (2)(B) of this subsection is a
preliminary hearing, the court may authorize such use,
sale, or lease only if there is a reasonable likelihood that
the trustee will prevail at the final hearing under subsec-
tion (e) of this section. The court shall act promptly on any
request for authorization under paragraph (2)(B) of this
subsection.

(4) Except as provided in paragraph (2) of this subsection,
the trustee shall segregate and account for any cash collat-
eral in the trustee’s possession, custody, or control.

(d)1 The trustee may use, sell, or lease property under

1 [Editors’ Note: Subsections (d) and (e) of section 1221 of the 2005 Act provide:
(d) APPLICABILITY.—The amendments made by this section [including the
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subsection (b) or (c) of this section only—
(1) in accordance with applicable nonbankruptcy law that

governs the transfer of property by a corporation or trust
that is not a moneyed, business, or commercial corporation
or trust; and

(2) to the extent not inconsistent with any relief granted
under section 362 subsection (c), 362(d), 362(e), or 362(f) of
this title. section 362.
(e) Notwithstanding any other provision of this section, at

any time, on request of an entity that has an interest in
property used, sold, or leased, or proposed to be used, sold,
or leased, by the trustee, the court, with or without a hearing,
shall prohibit or condition such use, sale, or lease as is
necessary to provide adequate protection of such interest.
This subsection also applies to property that is subject to any
unexpired lease of personal property (to the exclusion of such
property being subject to an order to grant relief from the stay
under section 362).

(f) The trustee may sell property under subsection (b) or
(c) of this section free and clear of any interest in such
property of an entity other than the estate, only if—

(1) applicable nonbankruptcy law permits sale of such
property free and clear of such interest;

(2) such entity consents;
(3) such interest is a lien and the price at which such

property is to be sold is greater than the aggregate value
of all liens on such property;

amendments to section 363(d)] shall apply to a case pending under title 11, United
States Code, on the date of enactment of this Act, or filed under that title on or
after that date of enactment, except that the court shall not confirm a plan under
chapter 11 of title 11, United States Code, without considering whether this section
would substantially affect the rights of a party in interest who first acquired rights
with respect to the debtor after the date of the filing of the petition. The parties
who may appear and be heard in a proceeding under this section include the
attorney general of the State in which the debtor is incorporated, was formed, or
does business.  

(e) RULE OF CONSTRUCTION.—Nothing in this section shall be construed to
require the court in which a case under chapter 11 of title 11, United States Code,
is pending to remand or refer any proceeding, issue, or controversy to any other
court or to require the approval of any other court for the transfer of property.]
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(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

(g) Notwithstanding subsection (f) of this section, the
trustee may sell property under subsection (b) or (c) of this
section free and clear of any vested or contingent right in the
nature of dower or curtesy.

(h) Notwithstanding subsection (f) of this section, the
trustee may sell both the estate’s interest, under subsection
(b) or (c) of this section, and the interest of any co-owner in
property in which the debtor had, at the time of the com-
mencement of the case, an undivided interest as a tenant in
common, joint tenant, or tenant by the entirety, only if—

(1) partition in kind of such property among the estate
and such co-owners is impracticable;

(2) sale of the estate’s undivided interest in such property
would realize significantly less for the estate than sale of
such property free of the interests of such co-owners;

(3) the benefit to the estate of a sale of such property free
of the interests of co-owners outweighs the detriment, if
any, to such co-owners; and

(4) such property is not used in the production, transmis-
sion, or distribution, for sale, of electric energy or of natural
or synthetic gas for heat, light, or power.

(i) Before the consummation of a sale of property to which
subsection (g) or (h) of this section applies, or of property of
the estate that was community property of the debtor and the
debtor’s spouse immediately before the commencement of the
case, the debtor’s spouse, or a co-owner of such property, as
the case may be, may purchase such property at the price at
which such sale is to be consummated.

(j) After a sale of property to which subsection (g) or (h) of
this section applies, the trustee shall distribute to the debtor’s
spouse or the co-owners of such property, as the case may be,
and to the estate, the proceeds of such sale, less the costs and
expenses, not including any compensation of the trustee, of
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such sale, according to the interests of such spouse or co-
owners, and of the estate.

(k) At a sale under subsection (b) of this section of property
that is subject to a lien that secures an allowed claim, unless
the court for cause orders otherwise the holder of such claim
may bid at such sale, and, if the holder of such claim pur-
chases such property, such holder may offset such claim
against the purchase price of such property.

(l) Subject to the provisions of section 365, the trustee may
use, sell, or lease property under subsection (b) or (c) of this
section, or a plan under chapter 11, 12, or 13 of this title may
provide for the use, sale, or lease of property, notwithstanding
any provision in a contract, a lease, or applicable law that
is conditioned on the insolvency or financial condition of the
debtor, on the commencement of a case under this title
concerning the debtor, or on the appointment of or the taking
possession by a trustee in a case under this title or a custo-
dian, and that effects, or gives an option to effect, a forfeiture,
modification, or termination of the debtor’s interest in such
property.

(m) The reversal or modification on appeal of an authoriza-
tion under subsection (b) or (c) of this section of a sale or lease
of property does not affect the validity of a sale or lease under
such authorization to an entity that purchased or leased such
property in good faith, whether or not such entity knew of
the pendency of the appeal, unless such authorization and
such sale or lease were stayed pending appeal.

(n) The trustee may avoid a sale under this section if the
sale price was controlled by an agreement among potential
bidders at such sale, or may recover from a party to such
agreement any amount by which the value of the property
sold exceeds the price at which such sale was consummated,
and may recover any costs, attorneys’ fees, or expenses in-
curred in avoiding such sale or recovering such amount. In
addition to any recovery under the preceding sentence, the
court may grant judgment for punitive damages in favor of
the estate and against any such party that entered into such
an agreement in willful disregard of this subsection.

118BANKRUPTCY CODE § 363
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(o) Notwithstanding subsection (f), if a person purchases any
interest in a consumer credit transaction that is subject to the
Truth in Lending Act or any interest in a consumer credit
contract (as defined in section 433.1 of title 16 of the Code of
Federal Regulations (January 1, 2004), as amended from time
to time), and if such interest is purchased through a sale under
this section, then such person shall remain subject to all
claims and defenses that are related to such consumer credit
transaction or such consumer credit contract, to the same
extent as such person would be subject to such claims and
defenses of the consumer had such interest been purchased at
a sale not under this section.

(o)(p) In any hearing under this section—
(1) the trustee has the burden of proof on the issue of

adequate protection; and
(2) the entity asserting an interest in property has the

burden of proof on the issue of the validity, priority, or
extent of such interest.

11 U.S.C. § 364

§ 364. Obtaining credit

(a) If the trustee is authorized to operate the business of
the debtor under section 721, 1108, 1203, 1204, or 1304 of this
title, unless the court orders otherwise, the trustee may
obtain unsecured credit and incur unsecured debt in the
ordinary course of business allowable under section 503(b)(1)
of this title as an administrative expense.

(b) The court, after notice and a hearing, may authorize the
trustee to obtain unsecured credit or to incur unsecured debt
other than under subsection (a) of this section, allowable
under section 503(b)(1) of this title as an administrative
expense.

(c) If the trustee is unable to obtain unsecured credit
allowable under section 503(b)(1) of this title as an adminis-
trative expense, the court, after notice and a hearing, may
authorize the obtaining of credit or the incurring of debt—
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(1) with priority over any or all administrative expenses
of the kind specified in section 503(b) or 507(b) of this title;

(2) secured by a lien on property of the estate that is not
otherwise subject to a lien; or

(3) secured by a junior lien on property of the estate that
is subject to a lien.

(d)(1) The court, after notice and a hearing, may authorize
the obtaining of credit or the incurring of debt secured by a
senior or equal lien on property of the estate that is subject
to a lien only if—

(A) the trustee is unable to obtain such credit other-
wise; and

(B) there is adequate protection of the interest of the
holder of the lien on the property of the estate on which
such senior or equal lien is proposed to be granted.

(2) In any hearing under this subsection, the trustee has
the burden of proof on the issue of adequate protection.

(e) The reversal or modification on appeal of an authoriza-
tion under this section to obtain credit or incur debt, or of a
grant under this section of a priority or a lien, does not affect
the validity of any debt so incurred, or any priority or lien
so granted, to an entity that extended such credit in good
faith, whether or not such entity knew of the pendency of the
appeal, unless such authorization and the incurring of such
debt, or the granting of such priority or lien, were stayed
pending appeal.

(f) Except with respect to an entity that is an underwriter
as defined in section 1145(b) of this title, section 5 of the
Securities Act of 1933, the Trust Indenture Act of 1939, and
any State or local law requiring registration for offer or sale
of a security or registration or licensing of an issuer of,
underwriter of, or broker or dealer in, a security does not
apply to the offer or sale under this section of a security that
is not an equity security.
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11 U.S.C. § 365

§ 365. Executory contracts and unexpired leases

(a) Except as provided in sections 765 and 766 of this title
and in subsections (b), (c), and (d) of this section, the trustee,
subject to the court’s approval, may assume or reject any
executory contract or unexpired lease of the debtor.

(b)(1) If there has been a default in an executory contract
or unexpired lease of the debtor, the trustee may not assume
such contract or lease unless, at the time of assumption of
such contract or lease, the trustee—

(A) cures, or provides adequate assurance that the
trustee will promptly cure, such default other than a
default that is a breach of a provision relating to the
satisfaction of any provision (other than a penalty rate or
penalty provision) relating to a default arising from any
failure to perform nonmonetary obligations under an
unexpired lease of real property, if it is impossible for the
trustee to cure such default by performing nonmonetary
acts at and after the time of assumption, except that if
such default arises from a failure to operate in accordance
with a nonresidential real property lease, then such de-
fault shall be cured by performance at and after the time
of assumption in accordance with such lease, and pecuni-
ary losses resulting from such default shall be compen-
sated in accordance with the provisions of this paragraph;

(B) compensates, or provides adequate assurance that
the trustee will promptly compensate, a party other than
the debtor to such contract or lease, for any actual
pecuniary loss to such party resulting from such default;
and

(C) provides adequate assurance of future performance
under such contract or lease.

(2) Paragraph (1) of this subsection does not apply to a
default that is a breach of a provision relating to—

(A) the insolvency or financial condition of the debtor
at any time before the closing of the case;
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(B) the commencement of a case under this title;

(C) the appointment of or taking possession by a
trustee in a case under this title or a custodian before
such commencement; or

(D) the satisfaction of any penalty rate or penalty
provision relating to a default arising from any failure
by the debtor to perform nonmonetary obligations under
the executory contract or unexpired lease.

(3) For the purposes of paragraph (1) of this subsection
and paragraph (2)(B) of subsection (f), adequate assurance
of future performance of a lease of real property in a
shopping center includes adequate assurance—

(A) of the source of rent and other consideration due
under such lease, and in the case of an assignment, that
the financial condition and operating performance of the
proposed assignee and its guarantors, if any, shall be
similar to the financial condition and operating perfor-
mance of the debtor and its guarantors, if any, as of the
time the debtor became the lessee under the lease;

(B) that any percentage rent due under such lease will
not decline substantially;

(C) that assumption or assignment of such lease is
subject to all the provisions thereof, including (but not
limited to) provisions such as a radius, location, use, or
exclusivity provision, and will not breach any such provi-
sion contained in any other lease, financing agreement,
or master agreement relating to such shopping center;
and

(D) that assumption or assignment of such lease will
not disrupt any tenant mix or balance in such shopping
center.

(4) Notwithstanding any other provision of this section,
if there has been a default in an unexpired lease of the
debtor, other than a default of a kind specified in paragraph
(2) of this subsection, the trustee may not require a lessor
to provide services or supplies incidental to such lease
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before assumption of such lease unless the lessor is compen-
sated under the terms of such lease for any services and
supplies provided under such lease before assumption of
such lease.

(c) The trustee may not assume or assign any executory
contract or unexpired lease of the debtor, whether or not such
contract or lease prohibits or restricts assignment of rights
or delegation of duties, if—

(1)(A) applicable law excuses a party, other than the
debtor, to such contract or lease from accepting perfor-
mance from or rendering performance to an entity other
than the debtor or the debtor in possession, whether or not
such contract or lease prohibits or restricts assignment of
rights or delegation of duties; and

(B) such party does not consent to such assumption or
assignment; or

(2) such contract is a contract to make a loan, or extend
other debt financing or financial accommodations, to or for
the benefit of the debtor, or to issue a security of the debtor;
or

(3) such lease is of nonresidential real property and has
been terminated under applicable nonbankruptcy law prior
to the order for relief; or

(4) such lease is of nonresidential real property under
which the debtor is the lessee of an aircraft terminal or
aircraft gate at an airport at which the debtor is the lessee
under one or more additional nonresidential leases of an
aircraft terminal or aircraft gate and the trustee, in connec-
tion with such assumption or assignment, does not assume
all such leases or does not assume and assign all of such
leases to the same person, except that the trustee may
assume or assign less than all of such leases with the
airport operator’s written consent.

(d)(1) In a case under chapter 7 of this title, if the trustee
does not assume or reject an executory contract or unexpired
lease of residential real property or of personal property of
the debtor within 60 days after the order for relief, or within
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such additional time as the court, for cause, within such 60-
day period, fixes, then such contract or lease is deemed
rejected.

(2) In a case under chapter 9, 11, 12, or 13 of this title,
the trustee may assume or reject an executory contract or
unexpired lease of residential real property or of personal
property of the debtor at any time before the confirmation
of a plan but the court, on the request of any party to such
contract or lease, may order the trustee to determine within
a specified period of time whether to assume or reject such
contract or lease.

(3) The trustee shall timely perform all the obligations
of the debtor, except those specified in section 365(b)(2),
arising from and after the order for relief under any unex-
pired lease of nonresidential real property, until such lease
is assumed or rejected, notwithstanding section 503(b)(1)
of this title. The court may extend, for cause, the time for
performance of any such obligation that arises within 60
days after the date of the order for relief, but the time for
performance shall not be extended beyond such 60-day
period. This subsection shall not be deemed to affect the
trustee’s obligations under the provisions of subsection (b)
or (f) of this section. Acceptance of any such performance
does not constitute waiver or relinquishment of the lessor’s
rights under such lease or under this title.

(4) Notwithstanding paragraphs (1) and (2), in a case
under any chapter of this title, if the trustee does not
assume or reject (A) Subject to subparagraph (B), an unex-
pired lease of nonresidential real property under which the
debtor is the lessee within 60 days after the date of the
order for relief, or within such additional time as the court,
for cause, within such 60-day period, fixes, then such lease
is shall be deemed rejected, and the trustee shall immedi-
ately surrender such that nonresidential real property to
the lessor., if the trustee does not assume or reject the
unexpired lease by the earlier of—

(i) the date that is 120 days after the date of the order
for relief; or
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(ii) the date of the entry of an order confirming a plan.

(B)(i) The court may extend the period determined
under subparagraph (A), prior to the expiration of the 120-
day period, for 90 days on the motion of the trustee or
lessor for cause.

(ii) If the court grants an extension under clause (i),
the court may grant a subsequent extension only upon
prior written consent of the lessor in each instance.

(5) Notwithstanding paragraphs (1) and (4) of this subsec-
tion, in a case under any chapter of this title, if the trustee
does not assume or reject an unexpired lease of nonresiden-
tial real property under which the debtor is an affected air
carrier that is the lessee of an aircraft terminal or aircraft
gate before the occurrence of a termination event, then
(unless the court orders the trustee to assume such unex-
pired leases within 5 days after the termination event), at
the option of the airport operator, such lease is deemed
rejected 5 days after the occurrence of a termination event
and the trustee shall immediately surrender possession of
the premises to the airport operator; except that the lease
shall not be deemed to be rejected unless the airport
operator first waives the right to damages related to the
rejection. In the event that the lease is deemed to be
rejected under this paragraph, the airport operator shall
provide the affected air carrier adequate opportunity after
the surrender of the premises to remove the fixtures and
equipment installed by the affected air carrier.

(6) For the purpose of paragraph (5) of this subsection
and paragraph (f)(1) of this section, the occurrence of a
termination event means, with respect to a debtor which
is an affected air carrier that is the lessee of an aircraft
terminal or aircraft gate—

(A) the entry under section 301 or 302 of this title of
an order for relief under chapter 7 of this title;

(B) the conversion of a case under any chapter of this
title to a case under chapter 7 of this title; or
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(C) the granting of relief from the stay provided under
section 362(a) of this title with respect to aircraft, aircraft
engines, propellers, appliances, or spare parts, as defined
in section 40102(a) of title 49, except for property of the
debtor found by the court not to be necessary to an
effective reorganization.

(7) Any order entered by the court pursuant to paragraph
(4) extending the period within which the trustee of an
affected air carrier must assume or reject an unexpired
lease of nonresidential real property shall be without preju-
dice to—

(A) the right of the trustee to seek further extensions
within such additional time period granted by the court
pursuant to paragraph (4); and

(B) the right of any lessor or any other party in interest
to request, at any time, a shortening or termination of
the period within which the trustee must assume or reject
an unexpired lease of nonresidential real property.

(8) The burden of proof for establishing cause for an
extension by an affected air carrier under paragraph (4) or
the maintenance of a previously granted extension under
paragraph (7)(A) and (B) shall at all times remain with the
trustee.

(9) For purposes of determining cause under paragraph
(7) with respect to an unexpired lease of nonresidential real
property between the debtor that is an affected air carrier
and an airport operator under which such debtor is the
lessee of an airport terminal or an airport gate, the court
shall consider, among other relevant factors, whether sub-
stantial harm will result to the airport operator or airline
passengers as a result of the extension or the maintenance
of a previously granted extension. In making the determi-
nation of substantial harm, the court shall consider, among
other relevant factors, the level of actual use of the termi-
nals or gates which are the subject of the lease, the public
interest in actual use of such terminals or gates, the exis-
tence of competing demands for the use of such terminals
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or gates, the effect of the court’s extension or termination
of the period of time to assume or reject the lease on such
debtor’s ability to successfully reorganize under chapter 11
of this title, and whether the trustee of the affected air
carrier is capable of continuing to comply with its obliga-
tions under section 365(d)(3) of this title.

(10)(5) The trustee shall timely perform all of the obliga-
tions of the debtor, except those specified in section
365(b)(2), first arising from or after 60 days after the order
for relief in a case under chapter 11 of this title under an
unexpired lease of personal property (other than personal
property leased to an individual primarily for personal,
family, or household purposes), until such lease is assumed
or rejected notwithstanding section 503(b)(1) of this title,
unless the court, after notice and a hearing and based on
the equities of the case, orders otherwise with respect to
the obligations or timely performance thereof. This subsec-
tion shall not be deemed to affect the trustee’s obligations
under the provisions of subsection (b) or (f). Acceptance of
any such performance does not constitute waiver or relin-
quishment of the lessor’s rights under such lease or under
this title.

(e)(1) Notwithstanding a provision in an executory contract
or unexpired lease, or in applicable law, an executory contract
or unexpired lease of the debtor may not be terminated or
modified, and any right or obligation under such contract or
lease may not be terminated or modified, at any time after
the commencement of the case solely because of a provision
in such contract or lease that is conditioned on—

(A) the insolvency or financial condition of the debtor
at any time before the closing of the case;

(B) the commencement of a case under this title; or

(C) the appointment of or taking possession by a
trustee in a case under this title or a custodian before
such commencement.

(2) Paragraph (1) of this subsection does not apply to an
executory contract or unexpired lease of the debtor,
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whether or not such contract or lease prohibits or restricts
assignment of rights or delegation of duties, if—

(A)(i) applicable law excuses a party, other than the
debtor, to such contract or lease from accepting perfor-
mance from or rendering performance to the trustee or
to an assignee of such contract or lease, whether or not
such contract or lease prohibits or restricts assignment
of rights or delegation of duties; and

(ii) such party does not consent to such assumption
or assignment; or

(B) such contract is a contract to make a loan, or extend
other debt financing or financial accommodations, to or
for the benefit of the debtor, or to issue a security of the
debtor.

(f)(1) Except as provided in subsection subsections (b) and
(c) of this section, notwithstanding a provision in an executory
contract or unexpired lease of the debtor, or in applicable law,
that prohibits, restricts, or conditions the assignment of such
contract or lease, the trustee may assign such contract or
lease under paragraph (2) of this subsection; except that the
trustee may not assign an unexpired lease of nonresidential
real property under which the debtor is an affected air carrier
that is the lessee of an aircraft terminal or aircraft gate if
there has occurred a termination event.

(2) The trustee may assign an executory contract or
unexpired lease of the debtor only if—

(A) the trustee assumes such contract or lease in
accordance with the provisions of this section; and

(B) adequate assurance of future performance by the
assignee of such contract or lease is provided, whether
or not there has been a default in such contract or lease.

(3) Notwithstanding a provision in an executory contract
or unexpired lease of the debtor, or in applicable law that
terminates or modifies, or permits a party other than the
debtor to terminate or modify, such contract or lease or a
right or obligation under such contract or lease on account
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of an assignment of such contract or lease, such contract,
lease, right, or obligation may not be terminated or modi-
fied under such provision because of the assumption or
assignment of such contract or lease by the trustee.

(g) Except as provided in subsections (h)(2) and (i)(2) of this
section, the rejection of an executory contract or unexpired
lease of the debtor constitutes a breach of such contract or
lease—

(1) if such contract or lease has not been assumed under
this section or under a plan confirmed under chapter 9, 11,
12, or 13 of this title, immediately before the date of the
filing of the petition; or

(2) if such contract or lease has been assumed under this
section or under a plan confirmed under chapter 9, 11, 12,
or 13 of this title —

(A) if before such rejection the case has not been
converted under section 1112, 1208, or 1307 of this title,
at the time of such rejection; or

(B) if before such rejection the case has been converted
under section 1112, 1208, or 1307 of this title—

(i) immediately before the date of such conversion,
if such contract or lease was assumed before such
conversion; or

(ii) at the time of such rejection, if such contract or
lease was assumed after such conversion.

(h)(1)(A) If the trustee rejects an unexpired lease of real
property under which the debtor is the lessor and—

(i) if the rejection by the trustee amounts to such a
breach as would entitle the lessee to treat such lease
as terminated by virtue of its terms, applicable non-
bankruptcy law, or any agreement made by the lessee,
then the lessee under such lease may treat such lease
as terminated by the rejection; or

(ii) if the term of such lease has commenced, the
lessee may retain its rights under such lease (including
rights such as those relating to the amount and timing
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of payment of rent and other amounts payable by the
lessee and any right of use, possession, quiet enjoy-
ment, subletting, assignment, or hypothecation) that
are in or appurtenant to the real property for the
balance of the term of such lease and for any renewal
or extension of such rights to the extent that such
rights are enforceable under applicable nonbankruptcy
law.
(B) If the lessee retains its rights under subparagraph

(A)(ii), the lessee may offset against the rent reserved
under such lease for the balance of the term after the date
of the rejection of such lease and for the term of any
renewal or extension of such lease, the value of any
damage caused by the nonperformance after the date of
such rejection, of any obligation of the debtor under such
lease, but the lessee shall not have any other right
against the estate or the debtor on account of any damage
occurring after such date caused by such nonperfor-
mance.

(C) The rejection of a lease of real property in a shop-
ping center with respect to which the lessee elects to
retain its rights under subparagraph (A)(ii) does not
affect the enforceability under applicable nonbankruptcy
law of any provision in the lease pertaining to radius,
location, use, exclusivity, or tenant mix or balance.

(D) In this paragraph, “lessee” includes any successor,
assign, or mortgagee permitted under the terms of such
lease.
(2)(A) If the trustee rejects a timeshare interest under

a timeshare plan under which the debtor is the timeshare
interest seller and—

(i) if the rejection amounts to such a breach as would
entitle the timeshare interest purchaser to treat the
timeshare plan as terminated under its terms, applica-
ble nonbankruptcy law, or any agreement made by
timeshare interest purchaser, the timeshare interest
purchaser under the timeshare plan may treat the
timeshare plan as terminated by such rejection; or
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(ii) if the term of such timeshare interest has com-
menced, then the timeshare interest purchaser may
retain its rights in such timeshare interest for the
balance of such term and for any term of renewal or
extension of such timeshare interest to the extent that
such rights are enforceable under applicable nonbank-
ruptcy law.

(B) If the timeshare interest purchaser retains its
rights under subparagraph (A), such timeshare interest
purchaser may offset against the moneys due for such
timeshare interest for the balance of the term after the
date of the rejection of such timeshare interest, and the
term of any renewal or extension of such timeshare
interest, the value of any damage caused by the nonper-
formance after the date of such rejection, of any obliga-
tion of the debtor under such timeshare plan, but the
timeshare interest purchaser shall not have any right
against the estate or the debtor on account of any damage
occurring after such date caused by such nonperfor-
mance.

(i)(1) If the trustee rejects an executory contract of the
debtor for the sale of real property or for the sale of a
timeshare interest under a timeshare plan, under which the
purchaser is in possession, such purchaser may treat such
contract as terminated, or, in the alternative, may remain in
possession of such real property or timeshare interest.

(2) If such purchaser remains in possession—

(A) such purchaser shall continue to make all payments
due under such contract, but may, offset against such
payments any damages occurring after the date of the
rejection of such contract caused by the nonperformance
of any obligation of the debtor after such date, but such
purchaser does not have any rights against the estate on
account of any damages arising after such date from such
rejection, other than such offset; and

(B) the trustee shall deliver title to such purchaser in
accordance with the provisions of such contract, but is
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relieved of all other obligations to perform under such
contract.

(j) A purchaser that treats an executory contract as termi-
nated under subsection (i) of this section, or a party whose
executory contract to purchase real property from the debtor
is rejected and under which such party is not in possession,
has a lien on the interest of the debtor in such property for
the recovery of any portion of the purchase price that such
purchaser or party has paid.

(k) Assignment by the trustee to an entity of a contract or
lease assumed under this section relieves the trustee and the
estate from any liability for any breach of such contract or
lease occurring after such assignment.

(l) If an unexpired lease under which the debtor is the lessee
is assigned pursuant to this section, the lessor of the property
may require a deposit or other security for the performance
of the debtor’s obligations under the lease substantially the
same as would have been required by the landlord upon the
initial leasing to a similar tenant.

(m) For purposes of this section 365 and sections 541(b)(2)
and 362(b)(10), leases of real property shall include any rental
agreement to use real property.

(n)(1) If the trustee rejects an executory contract under
which the debtor is a licensor of a right to intellectual prop-
erty, the licensee under such contract may elect—

(A) to treat such contract as terminated by such rejec-
tion if such rejection by the trustee amounts to such a
breach as would entitle the licensee to treat such contract
as terminated by virtue of its own terms, applicable
nonbankruptcy law, or an agreement made by the li-
censee with another entity; or

(B) to retain its rights (including a right to enforce any
exclusivity provision of such contract, but excluding any
other right under applicable nonbankruptcy law to spe-
cific performance of such contract) under such contract
and under any agreement supplementary to such con-
tract, to such intellectual property (including any
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embodiment of such intellectual property to the extent
protected by applicable nonbankruptcy law), as such
rights existed immediately before the case commenced,
for—

(i) the duration of such contract; and

(ii) any period for which such contract may be ex-
tended by the licensee as of right under applicable
nonbankruptcy law.

(2) If the licensee elects to retain its rights, as described
in paragraph (1)(B) of this subsection, under such
contract—

(A) the trustee shall allow the licensee to exercise such
rights;

(B) the licensee shall make all royalty payments due
under such contract for the duration of such contract and
for any period described in paragraph (1)(B) of this
subsection for which the licensee extends such contract;
and

(C) the licensee shall be deemed to waive—

(i) any right of setoff it may have with respect to such
contract under this title or applicable nonbankruptcy
law; and

(ii) any claim allowable under section 503(b) of this
title arising from the performance of such contract.

(3) If the licensee elects to retain its rights, as described
in paragraph (1)(B) of this subsection, then on the written
request of the licensee the trustee shall—

(A) to the extent provided in such contract, or any
agreement supplementary to such contract, provide to the
licensee any intellectual property (including such embod-
iment) held by the trustee; and

(B) not interfere with the rights of the licensee as
provided in such contract, or any agreement supplemen-
tary to such contract, to such intellectual property (in-
cluding such embodiment) including any right to obtain
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such intellectual property (or such embodiment) from
another entity.
(4) Unless and until the trustee rejects such contract, on

the written request of the licensee the trustee shall—
(A) to the extent provided in such contract or any

agreement supplementary to such contract—
(i) perform such contract; or
(ii) provide to the licensee such intellectual property

(including any embodiment of such intellectual prop-
erty to the extent protected by applicable nonbankrup-
tcy law) held by the trustee; and
(B) not interfere with the rights of the licensee as

provided in such contract, or any agreement supplemen-
tary to such contract, to such intellectual property (in-
cluding such embodiment), including any right to obtain
such intellectual property (or such embodiment) from
another entity.

(o) In a case under chapter 11 of this title, the trustee shall
be deemed to have assumed (consistent with the debtor’s
other obligations under section 507), and shall immediately
cure any deficit under, any commitment by the debtor to a
Federal depository institutions regulatory agency (or pre-
decessor to such agency) to maintain the capital of an insured
depository institution, and any claim for a subsequent breach
of the obligations thereunder shall be entitled to priority
under section 507. This subsection shall not extend any
commitment that would otherwise be terminated by any act
of such an agency.

(p) [Repealed]
(p)(1) If a lease of personal property is rejected or not timely

assumed by the trustee under subsection (d), the leased prop-
erty is no longer property of the estate and the stay under
section 362(a) is automatically terminated.

(2)(A) If the debtor in a case under chapter 7 is an
individual, the debtor may notify the creditor in writing that
the debtor desires to assume the lease. Upon being so noti-
fied, the creditor may, at its option, notify the debtor that
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it is willing to have the lease assumed by the debtor and
may condition such assumption on cure of any outstanding
default on terms set by the contract.

(B) If, not later than 30 days after notice is provided
under subparagraph (A), the debtor notifies the lessor in
writing that the lease is assumed, the liability under the
lease will be assumed by the debtor and not by the estate.

(C) The stay under section 362 and the injunction under
section 524(a)(2) shall not be violated by notification of
the debtor and negotiation of cure under this subsection.

(3) In a case under chapter 11 in which the debtor is an
individual and in a case under chapter 13, if the debtor is
the lessee with respect to personal property and the lease is
not assumed in the plan confirmed by the court, the lease
is deemed rejected as of the conclusion of the hearing on
confirmation. If the lease is rejected, the stay under section
362 and any stay under section 1301 is automatically
terminated with respect to the property subject to the lease.

11 U.S.C. § 366

§ 366. Utility service

(a) Except as provided in subsection subsections (b) and (c)
of this section, a utility may not alter, refuse, or discontinue
service to, or discriminate against, the trustee or the debtor
solely on the basis of the commencement of a case under this
title or that a debt owed by the debtor to such utility for
service rendered before the order for relief was not paid when
due.

(b) Such utility may alter, refuse, or discontinue service if
neither the trustee nor the debtor, within 20 days after the
date of the order for relief, furnishes adequate assurance of
payment, in the form of a deposit or other security, for service
after such date. On request of a party in interest and after
notice and a hearing, the court may order reasonable modifi-
cation of the amount of the deposit or other security necessary
to provide adequate assurance of payment.
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(c)(1)(A) For purposes of this subsection, the term “assurance
of payment” means—

(i) a cash deposit;

(ii) a letter of credit;

(iii) a certificate of deposit;

(iv) a surety bond;

(v) a prepayment of utility consumption; or

(vi) another form of security that is mutually agreed
on between the utility and the debtor or the trustee.

(B) For purposes of this subsection an administrative
expense priority shall not constitute an assurance of
payment.

(2) Subject to paragraphs (3) and (4), with respect to a
case filed under chapter 11, a utility referred to in subsection
(a) may alter, refuse, or discontinue utility service, if during
the 30-day period beginning on the date of the filing of the
petition, the utility does not receive from the debtor or the
trustee adequate assurance of payment for utility service
that is satisfactory to the utility.

(3)(A) On request of a party in interest and after notice
and a hearing, the court may order modification of the
amount of an assurance of payment under paragraph (2).

(B) In making a determination under this paragraph
whether an assurance of payment is adequate, the court
may not consider—

(i) the absence of security before the date of the filing
of the petition;

(ii) the payment by the debtor of charges for utility
service in a timely manner before the date of the filing
of the petition; or

(iii) the availability of an administrative expense
priority.

(4) Notwithstanding any other provision of law, with
respect to a case subject to this subsection, a utility may
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recover or set off against a security deposit provided to the
utility by the debtor before the date of the filing of the
petition without notice or order of the court.
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CHAPTER 5

CREDITORS, THE DEBTOR, AND THE ESTATE

SUBCHAPTER I

Creditors and Claims

11 U.S.C. § 501

§ 501. Filing of proofs of claims or interests

(a) A creditor or an indenture trustee may file a proof of
claim. An equity security holder may file a proof of interest.

(b) If a creditor does not timely file a proof of such creditor’s
claim, an entity that is liable to such creditor with the debtor,
or that has secured such creditor, may file a proof of such
claim.

(c) If a creditor does not timely file a proof of such creditor’s
claim, the debtor or the trustee may file a proof of such claim.

(d) A claim of a kind specified in section 502(e)(2), 502(f),
502(g), 502(h) or 502(i) of this title may be filed under
subsection (a), (b), or (c) of this section the same as if such
claim were a claim against the debtor and had arisen before
the date of the filing of the petition.

(e) A claim arising from the liability of a debtor for fuel use
tax assessed consistent with the requirements of section 31705
of title 49 may be filed by the base jurisdiction designated
pursuant to the International Fuel Tax Agreement (as defined
in section 31701 of title 49) and, if so filed, shall be allowed
as a single claim.
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11 U.S.C. § 502

§ 502. Allowance of claims or interests

(a) A claim or interest, proof of which is filed under section
501 of this title, is deemed allowed, unless a party in interest,
including a creditor of a general partner in a partnership that
is a debtor in a case under chapter 7 of this title, objects.

(b) Except as provided in subsections (e)(2), (f), (g), (h) and
(i) of this section, if such objection to a claim is made, the
court, after notice and a hearing, shall determine the amount
of such claim in lawful currency of the United States as of
the date of the filing of the petition, and shall allow such claim
in such amount, except to the extent that—

(1) such claim is unenforceable against the debtor and
property of the debtor, under any agreement or applicable
law for a reason other than because such claim is contin-
gent or unmatured;

(2) such claim is for unmatured interest;

(3) if such claim is for a tax assessed against property
of the estate, such claim exceeds the value of the interest
of the estate in such property;

(4) if such claim is for services of an insider or attorney
of the debtor, such claim exceeds the reasonable value of
such services;

(5) such claim is for a debt that is unmatured on the date
of the filing of the petition and that is excepted from
discharge under section 523(a)(5) of this title;

(6) if such claim is the claim of a lessor for damages
resulting from the termination of a lease of real property,
such claim exceeds—

(A) the rent reserved by such lease, without accelera-
tion, for the greater of one year, or 15 percent, not to
exceed three years, of the remaining term of such lease,
following the earlier of—

(i) the date of the filing of the petition; and

§ 502CREDITORS, THE DEBTOR, AND THE ESTATE 139

 0139 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 1307 

For Internal Bankruptcy Court Use Only 



(ii) the date on which such lessor repossessed or the
lessee surrendered, the leased property; plus
(B) any unpaid rent due under such lease, without

acceleration, on the earlier of such dates;
(7) if such claim is the claim of an employee for damages

resulting from the termination of an employment contract,
such claim exceeds—

(A) the compensation provided by such contract, with-
out acceleration, for one year following the earlier of—

(i) the date of the filing of the petition; or
(ii) the date on which the employer directed the

employee to terminate, or such employee terminated,
performance under such contract; plus
(B) any unpaid compensation due under such contract,

without acceleration, on the earlier of such dates;
(8) such claim results from a reduction, due to late

payment, in the amount of an otherwise applicable credit
available to the debtor in connection with an employment
tax on wages, salaries, or commissions earned from the
debtor; or

(9) proof of such claim is not timely filed, except to the
extent tardily filed as permitted under paragraph (1), (2),
or (3) of section 726(a) of this title or under the Federal
Rules of Bankruptcy Procedure, except that a claim of a
governmental unit shall be timely filed if it is filed before
180 days after the date of the order for relief or such later
time as the Federal Rules of Bankruptcy Procedure may
provide., and except that in a case under chapter 13, a claim
of a governmental unit for a tax with respect to a return filed
under section 1308 shall be timely if the claim is filed on
or before the date that is 60 days after the date on which
such return was filed as required.
(c) There shall be estimated for purpose of allowance under

this section—
(1) any contingent or unliquidated claim, the fixing or

liquidation of which, as the case may be, would unduly
delay the administration of the case; or
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(2) any right to payment arising from a right to an
equitable remedy for breach of performance.

(d) Notwithstanding subsections (a) and (b) of this section,
the court shall disallow any claim of any entity from which
property is recoverable under section 542, 543, 550, or 553
of this title or that is a transferee of a transfer avoidable
under section 522(f), 522(h), 544, 545, 547, 548, 549, or 724(a)
of this title, unless such entity or transferee has paid the
amount, or turned over any such property, for which such
entity or transferee is liable under section 522(i), 542, 543,
550, or 553 of this title.

(e)(1) Notwithstanding subsections (a), (b), and (c) of this
section and paragraph (2) of this subsection, the court shall
disallow any claim for reimbursement or contribution of an
entity that is liable with the debtor on or has secured the
claim of a creditor, to the extent that—

(A) such creditor’s claim against the estate is
disallowed;

(B) such claim for reimbursement or contribution is
contingent as of the time of allowance or disallowance of
such claim for reimbursement or contribution; or

(C) such entity asserts a right of subrogation to the
rights of such creditor under section 509 of this title.

(2) A claim for reimbursement or contribution of such an
entity that becomes fixed after the commencement of the
case shall be determined, and shall be allowed under
subsection (a), (b), or (c) of this section, or disallowed under
subsection (d) of this section, the same as if such claim had
become fixed before the date of the filing of the petition.

(f) In an involuntary case, a claim arising in the ordinary
course of the debtor’s business or financial affairs after the
commencement of the case but before the earlier of the
appointment of a trustee and the order for relief shall be
determined as of the date such claim arises, and shall be
allowed under subsection (a), (b), or (c) of this section or
disallowed under subsection (d) or (e) of this section, the same
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as if such claim had arisen before the date of the filing of the
petition.

(g)(1) A claim arising from the rejection, under section 365
of this title or under a plan under chapter 9, 11, 12, or 13
of this title, of an executory contract or unexpired lease of the
debtor that has not been assumed shall be determined, and
shall be allowed under subsection (a), (b), or (c) of this section
or disallowed under subsection (d) or (e) of this section, the
same as if such claim had arisen before the date of the filing
of the petition.

(2) A claim for damages calculated in accordance with
section 562 shall be allowed under subsection (a), (b), or (c),
or disallowed under subsection (d) or (e), as if such claim
had arisen before the date of the filing of the petition.

(h) A claim arising from the recovery of property under
section 522, 550, or 553 of this title shall be determined, and
shall be allowed under subsection (a), (b), or (c) of this section,
or disallowed under subsection (d) or (e) of this section, the
same as if such claim had arisen before the date of the filing
of the petition.

(i) A claim that does not arise until after the commencement
of the case for a tax entitled to priority under section 507(a)(8)
of this title shall be determined, and shall be allowed under
subsection (a), (b), or (c) of this section, or disallowed under
subsection (d) or (e) of this section, the same as if such claim
had arisen before the date of the filing of the petition.

(j) A claim that has been allowed or disallowed may be
reconsidered for cause. A reconsidered claim may be allowed
or disallowed according to the equities of the case. Reconsider-
ation of a claim under this subsection does not affect the
validity of any payment or transfer from the estate made to
a holder of an allowed claim on account of such allowed claim
that is not reconsidered, but if a reconsidered claim is allowed
and is of the same class as such holder’s claim, such holder
may not receive any additional payment or transfer from the
estate on account of such holder’s allowed claim until the
holder of such reconsidered and allowed claim receives pay-
ment on account of such claim proportionate in value to that
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already received by such other holder. This subsection does
not alter or modify the trustee’s right to recover from a
creditor any excess payment or transfer made to such
creditor.

(k)(1) The court, on the motion of the debtor and after a
hearing, may reduce a claim filed under this section based in
whole on an unsecured consumer debt by not more than 20
percent of the claim, if—

(A) the claim was filed by a creditor who unreasonably
refused to negotiate a reasonable alternative repayment
schedule proposed on behalf of the debtor by an approved
nonprofit budgeting and credit counseling agency de-
scribed in section 111;

(B) the offer of the debtor under subparagraph (A)—
(i) was made at least 60 days before the date of the

filing of the petition; and
(ii) provided for payment of at least 60 percent of the

amount of the debt over a period not to exceed the
repayment period of the loan, or a reasonable extension
thereof; and
(C) no part of the debt under the alternative repayment

schedule is nondischargeable.
(2) The debtor shall have the burden of proving, by clear

and convincing evidence, that—
(A) the creditor unreasonably refused to consider the

debtor’s proposal; and
(B) the proposed alternative repayment schedule was

made prior to expiration of the 60-day period specified in
paragraph (1)(B)(i).

11 U.S.C. § 503

§ 503. Allowance of administrative expenses

(a) An entity may timely file a request for payment of an
administrative expense, or may tardily file such request if
permitted by the court for cause.
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(b) After notice and a hearing, there shall be allowed,
administrative expenses, other than claims allowed under
section 502(f) of this title, including—

(1)(A) the actual, necessary costs and expenses of preserv-
ing the estate, including—

(i) wages, salaries, or and commissions for services
rendered after the commencement of the case; and

(ii) wages and benefits awarded pursuant to a judi-
cial proceeding or a proceeding of the National Labor
Relations Board as back pay attributable to any period
of time occurring after commencement of the case under
this title, as a result of a violation of Federal or State
law by the debtor, without regard to the time of the
occurrence of unlawful conduct on which such award
is based or to whether any services were rendered, if the
court determines that payment of wages and benefits
by reason of the operation of this clause will not sub-
stantially increase the probability of layoff or termina-
tion of current employees, or of nonpayment of domestic
support obligations, during the case under this title;

(B) any tax—

(i) incurred by the estate whether secured or unse-
cured, including property taxes for which liability is in
rem, in personam, or both, except a tax of a kind
specified in section 507(a)(8) of this title; or

(ii) attributable to an excessive allowance of a tenta-
tive carryback adjustment that the estate received,
whether the taxable year to which such adjustment
relates ended before or after the commencement of the
case; and

(C) any fine, penalty, or reduction in credit relating to
a tax of a kind specified in subparagraph (B) of this
paragraph; and

(D) notwithstanding the requirements of subsection (a),
a governmental unit shall not be required to file a request
for the payment of an expense described in subparagraph
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(B) or (C), as a condition of its being an allowed adminis-
trative expense;

(2) compensation and reimbursement awarded under
section 330(a) of this title;

(3) the actual, necessary expenses, other than compensa-
tion and reimbursement specified in paragraph (4) of this
subsection, incurred by—

(A) a creditor that files a petition under section 303 of
this title;

(B) a creditor that recovers, after the court’s approval,
for the benefit of the estate any property transferred or
concealed by the debtor;

(C) a creditor in connection with the prosecution of a
criminal offense relating to the case or to the business
or property of the debtor;

(D) a creditor, an indenture trustee, an equity security
holder, or a committee representing creditors or equity
security holders other than a committee appointed under
section 1102 of this title, in making a substantial contri-
bution in a case under chapter 9 or 11 of this title;

(E) a custodian superseded under section 543 of this
title, and compensation for the services of such custodian;
or

(F) a member of a committee appointed under section
1102 of this title, if such expenses are incurred in the
performance of the duties of such committee;

(4) reasonable compensation for professional services
rendered by an attorney or an accountant of an entity
whose expense is allowable under subparagraph (A), (B),
(C), (D), or (E) of paragraph (3) of this subsection, based
on the time, the nature, the extent, and the value of such
services, and the cost of comparable services other than in
a case under this title, and reimbursement for actual,
necessary expenses incurred by such attorney or
accountant;
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(5) reasonable compensation for services rendered by an
indenture trustee in making a substantial contribution in
a case under chapter 9 or 11 of this title, based on the time,
the nature, the extent, and the value of such services, and
the cost of comparable services other than in a case under
this title; and

(6) the fees and mileage payable under chapter 119 of
title 28.;

(7) with respect to a nonresidential real property lease
previously assumed under section 365, and subsequently
rejected, a sum equal to all monetary obligations due,
excluding those arising from or relating to a failure to
operate or a penalty provision, for the period of 2 years
following the later of the rejection date or the date of actual
turnover of the premises, without reduction or setoff for any
reason whatsoever except for sums actually received or to
be received from an entity other than the debtor, and the
claim for remaining sums due for the balance of the term
of the lease shall be a claim under section 502(b)(6);

(8) the actual, necessary costs and expenses of closing a
health care business incurred by a trustee or by a Federal
agency (as defined in section 551(1) of title 5) or a depart-
ment or agency of a State or political subdivision thereof,
including any cost or expense incurred—

(A) in disposing of patient records in accordance with
section 351; or

(B) in connection with transferring patients from the
health care business that is in the process of being closed
to another health care business; and

(9) the value of any goods received by the debtor within
20 days before the date of commencement of a case under
this title in which the goods have been sold to the debtor
in the ordinary course of such debtor’s business.

(c) Notwithstanding subsection (b), there shall neither be
allowed, nor paid—

(1) a transfer made to, or an obligation incurred for the
benefit of, an insider of the debtor for the purpose of
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inducing such person to remain with the debtor’s business,
absent a finding by the court based on evidence in the record
that—

(A) the transfer or obligation is essential to retention of
the person because the individual has a bona fide job offer
from another business at the same or greater rate of
compensation;

(B) the services provided by the person are essential to
the survival of the business; and

(C) either—

(i) the amount of the transfer made to, or obligation
incurred for the benefit of, the person is not greater than
an amount equal to 10 times the amount of the mean
transfer or obligation of a similar kind given to non-
management employees for any purpose during the
calendar year in which the transfer is made or the
obligation is incurred; or

(ii) if no such similar transfers were made to, or
obligations were incurred for the benefit of, such non-
management employees during such calendar year, the
amount of the transfer or obligation is not greater than
an amount equal to 25 percent of the amount of any
similar transfer or obligation made to or incurred for
the benefit of such insider for any purpose during the
calendar year before the year in which such transfer is
made or obligation is incurred;

(2) a severance payment to an insider of the debtor,
unless—

(A) the payment is part of a program that is generally
applicable to all full-time employees; and

(B) the amount of the payment is not greater than 10
times the amount of the mean severance pay given to
nonmanagement employees during the calendar year in
which the payment is made; or

(3) other transfers or obligations that are outside the
ordinary course of business and not justified by the facts and
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circumstances of the case, including transfers made to, or
obligations incurred for the benefit of, officers, managers,
or consultants hired after the date of the filing of the
petition.

11 U.S.C. § 504

§ 504. Sharing of compensation

(a) Except as provided in subsection (b) of this section, a
person receiving compensation or reimbursement under sec-
tion 503(b)(2) or 503(b)(4) of this title may not share or agree
to share—

(1) any such compensation or reimbursement with an-
other person; or

(2) any compensation or reimbursement received by an-
other person under such sections.

(b)(1) A member, partner, or regular associate in a profes-
sional association, corporation, or partnership may share
compensation or reimbursement received under section
503(b)(2) or 503(b)(4) of this title with another member,
partner, or regular associate in such association, corporation,
or partnership, and may share in any compensation or reim-
bursement received under such sections by another member,
partner, or regular associate in such association, corporation,
or partnership.

(2) An attorney for a creditor that files a petition under
section 303 of this title may share compensation and reim-
bursement received under section 503(b)(4) of this title with
any other attorney contributing to the services rendered or
expenses incurred by such creditor’s attorney.

(c) This section shall not apply with respect to sharing, or
agreeing to share, compensation with a bona fide public
service attorney referral program that operates in accordance
with non-Federal law regulating attorney referral services and
with rules of professional responsibility applicable to attorney
acceptance of referrals.
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11 U.S.C. § 505

§ 505. Determination of tax liability

(a)(1) Except as provided in paragraph (2) of this subsec-
tion, the court may determine the amount or legality of any
tax, any fine or penalty relating to a tax, or any addition to
tax, whether or not previously assessed, whether or not paid,
and whether or not contested before and adjudicated by a
judicial or administrative tribunal of competent jurisdiction.

(2) The court may not so determine—

(A) the amount or legality of a tax, fine, penalty, or
addition to tax if such amount or legality was contested
before and adjudicated by a judicial or administrative
tribunal of competent jurisdiction before the commence-
ment of the case under this title; or

(B) any right of the estate to a tax refund, before the
earlier of—

(i) 120 days after the trustee properly requests such
refund from the governmental unit from which such
refund is claimed; or

(ii) a determination by such governmental unit of
such request.; or

(C) the amount or legality of any amount arising in
connection with an ad valorem tax on real or personal
property of the estate, if the applicable period for contest-
ing or redetermining that amount under any law (other
than a bankruptcy law) has expired.

(b)(1)(A) The clerk shall maintain a list under which a
Federal, State, or local governmental unit responsible for the
collection of taxes within the district may—

(i) designate an address for service of requests under
this subsection; and

(ii) describe where further information concerning
additional requirements for filing such requests may be
found.
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(B) If such governmental unit does not designate an
address and provide such address to the clerk under
subparagraph (A), any request made under this subsec-
tion may be served at the address for the filing of a tax
return or protest with the appropriate taxing authority of
such governmental unit.

(2) A trustee may request a determination of any unpaid
liability of the estate for any tax incurred during the
administration of the case by submitting a tax return for
such tax and a request for such a determination to the
governmental unit charged with responsibility for collection
or determination of such tax. at the address and in the
manner designated in paragraph (1). Unless such return
is fraudulent, or contains a material misrepresentation, the
estate, the trustee, the debtor, and any successor to the
debtor are discharged from any liability for such tax— 

(1A) upon payment of the tax shown on such return,
if—

(Ai) such governmental unit does not notify the
trustee, within 60 days after such request, that such
return has been selected for examination; or

(Bii) such governmental unit does not complete such
an examination and notify the trustee of any tax due,
within 180 days after such request or within such
additional time as the court, for cause, permits;

(2B) upon payment of the tax determined by the court,
after notice and a hearing, after completion by such
governmental unit of such examination; or

(3C) upon payment of the tax determined by such
governmental unit to be due.

(c) Notwithstanding section 362 of this title, after determi-
nation by the court of a tax under this section, the governmen-
tal unit charged with responsibility for collection of such tax
may assess such tax against the estate, the debtor, or a
successor to the debtor, as the case may be, subject to any
otherwise applicable law.
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11 U.S.C. § 506

§ 506. Determination of secured status

(a)(1) An allowed claim of a creditor secured by a lien on
property in which the estate has an interest, or that is subject
to setoff under section 553 of this title, is a secured claim to
the extent of the value of such creditor’s interest in the
estate’s interest in such property, or to the extent of the
amount subject to setoff, as the case may be, and is an
unsecured claim to the extent that the value of such creditor’s
interest or the amount so subject to setoff is less than the
amount of such allowed claim. Such value shall be determined
in light of the purpose of the valuation and of the proposed
disposition or use of such property, and in conjunction with
any hearing on such disposition or use or on a plan affecting
such creditor’s interest.

(2) If the debtor is an individual in a case under chapter
7 or 13, such value with respect to personal property secur-
ing an allowed claim shall be determined based on the
replacement value of such property as of the date of the filing
of the petition without deduction for costs of sale or market-
ing. With respect to property acquired for personal, family,
or household purposes, replacement value shall mean the
price a retail merchant would charge for property of that
kind considering the age and condition of the property at
the time value is determined.

(b) To the extent that an allowed secured claim is secured
by property the value of which, after any recovery under
subsection (c) of this section, is greater than the amount of
such claim, there shall be allowed to the holder of such claim,
interest on such claim, and any reasonable fees, costs, or
charges provided for under the agreement or State statute
under which such claim arose.

(c) The trustee may recover from property securing an
allowed secured claim the reasonable, necessary costs and
expenses of preserving, or disposing of, such property to the
extent of any benefit to the holder of such claim., including
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the payment of all ad valorem property taxes with respect to
the property.

(d) To the extent that a lien secures a claim against the
debtor that is not an allowed secured claim, such lien is void,
unless—

(1) such claim was disallowed only under section
502(b)(5) or 502(e) of this title; or

(2) such claim is not an allowed secured claim due only
to the failure of any entity to file a proof of such claim under
section 501 of this title.

11 U.S.C. § 507

§ 507. Priorities

(a) The following expenses and claims have priority in the
following order:

(1) First,:

(A) Allowed unsecured claims for domestic support
obligations that, as of the date of the filing of the petition
in a case under this title, are owed to or recoverable by
a spouse, former spouse, or child of the debtor, or such
child’s parent, legal guardian, or responsible relative,
without regard to whether the claim is filed by such person
or is filed by a governmental unit on behalf of such person,
on the condition that funds received under this paragraph
by a governmental unit under this title after the date of
the filing of the petition shall be applied and distributed
in accordance with applicable nonbankruptcy law.

(B) Subject to claims under subparagraph (A), allowed
unsecured claims for domestic support obligations that,
as of the date of the filing of the petition, are assigned by
a spouse, former spouse, child of the debtor, or such child’s
parent, legal guardian, or responsible relative to a govern-
mental unit (unless such obligation is assigned voluntar-
ily by the spouse, former spouse, child, parent, legal
guardian, or responsible relative of the child for the
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purpose of collecting the debt) or are owed directly to or
recoverable by a governmental unit under applicable
nonbankruptcy law, on the condition that funds received
under this paragraph by a governmental unit under this
title after the date of the filing of the petition be applied
and distributed in accordance with applicable nonbank-
ruptcy law.

(C) If a trustee is appointed or elected under section 701,
702, 703, 1104, 1202, or 1302, the administrative expenses
of the trustee allowed under paragraphs (1)(A), (2), and
(6) of section 503(b) shall be paid before payment of claims
under subparagraphs (A) and (B), to the extent that the
trustee administers assets that are otherwise available for
the payment of such claims.

(2) Second, administrative expenses allowed under sec-
tion 503(b) of this title, and any fees and charges assessed
against the estate under chapter 123 of title 28.

(2) Second, unsecured claims allowed under section 502(f)
of this title.

(3) Third, unsecured claims allowed under section 502(f)
of this title.

(4) Fourth, allowed unsecured claims, but only to the
extent of $4,9251 10,0002 for each individual or corporation,

1 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $4,650.] 

2 [Editors’ Note: Subsections (a)–(b)(1) of section 1406 of the 2005 Act provide: 

(a) EFFECTIVE DATE.—Except as provided in subsection (b) [of this section], this
title and the amendments made by this title [including the amendments to the
dollar amounts and the amendment to the number of days in paragraphs (4) and
(5) of Code section 507(a)] shall take effect on the date of the enactment of this
Act.  

(b) APPLICATION OF AMENDMENTS.—  
(1) IN GENERAL.—Except as provided in paragraph (2) [of subsection (b) of this

section, which pertains only to changes made to subsections (a) and (b) of Code
section 548], the amendments made by this title [including the amendments
to the dollar amounts and the amendment to the number of days in paragraphs
(4) and (5) of Code section 507(a)] shall apply only with respect to cases
commenced under title 11 of the United States Code on or after the date of the
enactment of this Act.] 

§ 507CREDITORS, THE DEBTOR, AND THE ESTATE 153

 0153 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST1433   19/26 

For Internal Bankruptcy Court Use Only 



as the case may be, earned within 90 1803 days before the
date of the filing of the petition or the date of the cessation
of the debtor’s business, whichever occurs first, for—

(A) wages, salaries, or commissions, including vacation,
severance, and sick leave pay earned by an individual;
or

(B) sales commissions earned by an individual or by
a corporation with only 1 employee, acting as an indepen-
dent contractor in the sale of goods or services for the
debtor in the ordinary course of the debtor’s business if,
and only if, during the 12 months preceding that date,
at least 75 percent of the amount that the individual or
corporation earned by acting as an independent contrac-
tor in the sale of goods or services was earned from the
debtor;.

(45) Fourth Fifth, allowed unsecured claims for contribu-
tions to an employee benefit plan—

(A) arising from services rendered within 180 days
before the date of the filing of the petition or the date of
the cessation of the debtor’s business, whichever occurs
first; but only

(B) for each such plan, to the extent of—

(i) the number of employees covered by each such
plan multiplied by $4,9254 10,000;5 less

(ii) the aggregate amount paid to such employees
under paragraph (34) of this subsection, plus the aggre-
gate amount paid by the estate on behalf of such
employees to any other employee benefit plan.

(56) Fifth Sixth, allowed unsecured claims of persons—

(A) engaged in the production or raising of grain, as
defined in section 557(b) of this title, against a debtor who
owns or operates a grain storage facility, as defined in

3 [Editors’ Note: See note 2 supra.] 
4 [Editors’ Note: See note 1 supra.] 
5 [Editors’ Note: See note 2 supra.] 
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section 557(b) of this title, for grain or the proceeds of
grain, or

(B) engaged as a United States fisherman against a
debtor who has acquired fish or fish produce from a
fisherman through a sale or conversion, and who is
engaged in operating a fish produce storage or processing
facility—

but only to the extent of $4,9256 for each such individual.

(67) Sixth Seventh, allowed unsecured claims of individu-
als, to the extent of $2,2257 for each such individual, arising
from the deposit, before the commencement of the case, of
money in connection with the purchase, lease, or rental of
property, or the purchase of services, for the personal,
family, or household use of such individuals, that were not
delivered or provided.

(7) Seventh, allowed claims for debts to a spouse, former
spouse, or child of the debtor, for alimony to, maintenance
for, or support of such spouse or child, in connection with
a separation agreement, divorce decree or other order of a
court of record, determination made in accordance with
State or territorial law by a governmental unit, or property
settlement agreement, but not to the extent that such
debt—

(A) is assigned to another entity, voluntarily, by opera-
tion of law, or otherwise; or

(B) includes a liability designated as alimony, mainte-
nance, or support, unless such liability is actually in the
nature of alimony, maintenance or support.

(8) Eighth, allowed unsecured claims of governmental
units, only to the extent that such claims are for—

(A) a tax on or measured by income or gross receipts
for a taxable year ending on or before the date of the filing
of the petition—

6 [Editors’ Note: See note 1 supra.] 
7 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount

is $2,100.] 
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(i) for a taxable year ending on or before the date of
the filing of the petition for which a return, if required,
is last due, including extensions, after three years
before the date of the filing of the petition;

(ii) assessed within 240 days, plus before the date of
the filing of the petition, exclusive of—

(I) any time plus 30 days during which an offer in
compromise with respect to such tax that was made
within 240 days after such assessment that tax was
pending, before the date of the filing of the petition;
or in effect during that 240-day period, plus 30 days;
and

(II) any time during which a stay of proceedings
against collections was in effect in a prior case under
this title during that 240-day period, plus 90 days.
(iii) other than a tax of a kind specified in section

523(a)(1)(B) or 523(a)(1)(C) of this title, not assessed
before, but assessable, under applicable law or by
agreement, after, the commencement of the case;
(B) a property tax assessed incurred before the com-

mencement of the case and last payable without penalty
after one year before the date of the filing of the petition;

(C) a tax required to be collected or withheld and for
which the debtor is liable in whatever capacity;

(D) an employment tax on a wage, salary, or commis-
sion of a kind specified in paragraph (3) (4) of this
subsection earned from the debtor before the date of the
filing of the petition, whether or not actually paid before
such date, for which a return is last due, under applicable
law or under any extension, after three years before the
date of the filing of the petition;

(E) an excise tax on—
(i) a transaction occurring before the date of the filing

of the petition for which a return, if required, is last
due, under applicable law or under any extension, after
three years before the date of the filing of the petition;
or
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(ii) if a return is not required, a transaction occurring
during the three years immediately preceding the date
of the filing of the petition;

(F) a customs duty arising out of the importation of
merchandise—

(i) entered for consumption within one year before
the date of the filing of the petition;

(ii) covered by an entry liquidated or reliquidated
within one year before the date of the filing of the
petition; or

(iii) entered for consumption within four years before
the date of the filing of the petition but unliquidated
on such date, if the Secretary of the Treasury certifies
that failure to liquidate such entry was due to an
investigation pending on such date into assessment of
antidumping or countervailing duties or fraud, or if
information needed for the proper appraisement or
classification of such merchandise was not available to
the appropriate customs officer before such date; or

(G) a penalty related to a claim of a kind specified in
this paragraph and in compensation for actual pecuniary
loss.

An otherwise applicable time period specified in this para-
graph shall be suspended for any period during which a
governmental unit is prohibited under applicable nonbank-
ruptcy law from collecting a tax as a result of a request by
the debtor for a hearing and an appeal of any collection
action taken or proposed against the debtor, plus 90 days;
plus any time during which the stay of proceedings was in
effect in a prior case under this title or during which
collection was precluded by the existence of 1 or more
confirmed plans under this title, plus 90 days.

(9) Ninth, allowed unsecured claims based upon any
commitment by the debtor to a Federal depository institu-
tions regulatory agency (or predecessor to such agency) to
maintain the capital of an insured depository institution.

§ 507CREDITORS, THE DEBTOR, AND THE ESTATE 157

 0157 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 1466 

For Internal Bankruptcy Court Use Only 



(10) Tenth, allowed claims for death or personal injuries
resulting from the operation of a motor vehicle or vessel if
such operation was unlawful because the debtor was intoxi-
cated from using alcohol, a drug, or another substance.

(b) If the trustee, under section 362, 363, or 364 of this title,
provides adequate protection of the interest of a holder of a
claim secured by a lien on property of the debtor and if,
notwithstanding such protection, such creditor has a claim
allowable under subsection (a)(12) of this section arising from
the stay of action against such property under section 362 of
this title, from the use, sale, or lease of such property under
section 363 of this title, or from the granting of a lien under
section 364(d) of this title, then such creditor’s claim under
such subsection shall have priority over every other claim
allowable under such subsection.

(c) For the purpose of subsection (a) of this section, a claim
of a governmental unit arising from an erroneous refund or
credit of a tax has the same priority as a claim for the tax
to which such refund or credit relates.

(d) An entity that is subrogated to the rights of a holder
of a claim of a kind specified in subsection (a)(31), (a)(4),
(a)(5), (a)(6), (a)(7), (a)(8), or (a)(9) of this section is not
subrogated to the right of the holder of such claim to priority
under such subsection.

11 U.S.C. § 508

§ 508. Effect of distribution other than under
this title

(a) If a creditor receives, in a foreign proceeding, payment
of, or a transfer of property on account of, a claim that is
allowed under this title, such creditor may not receive any
payment under this title on account of such claim until each
of the other holders of claims on account of which such holders
are entitled to share equally with such creditor under this
title has received payment under this title equal in value to
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the consideration received by such creditor in such foreign
proceeding.

(b) If a creditor of a partnership debtor receives, from a
general partner that is not a debtor in a case under chapter
7 of this title, payment of, or a transfer of property on account
of, a claim that is allowed under this title and that is not
secured by a lien on property of such partner, such creditor
may not receive any payment under this title on account of
such claim until each of the other holders of claims on account
of which such holders are entitled to share equally with such
creditor under this title has received payment under this title
equal in value to the consideration received by such creditor
from such general partner.

11 U.S.C. § 509

§ 509. Claims of codebtors

(a) Except as provided in subsection (b) or (c) of this section,
an entity that is liable with the debtor on, or that has secured,
a claim of a creditor against the debtor, and that pays such
claim, is subrogated to the rights of such creditor to the extent
of such payment.

(b) Such entity is not subrogated to the rights of such
creditor to the extent that—

(1) a claim of such entity for reimbursement or contribu-
tion on account of such payment of such creditor’s claim is—

(A) allowed under section 502 of this title;

(B) disallowed other than under section 502(e) of this
title; or

(C) subordinated under section 510 of this title; or

(2) as between the debtor and such entity, such entity
received the consideration for the claim held by such
creditor.

(c) The court shall subordinate to the claim of a creditor
and for the benefit of such creditor an allowed claim, by way

§ 509CREDITORS, THE DEBTOR, AND THE ESTATE 159

 0159 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 1480 

For Internal Bankruptcy Court Use Only 



of subrogation under this section, or for reimbursement or
contribution, of an entity that is liable with the debtor on,
or that has secured, such creditor’s claim, until such creditor’s
claim is paid in full, either through payments under this title
or otherwise.

11 U.S.C. § 510

§ 510. Subordination

(a) A subordination agreement is enforceable in a case
under this title to the same extent that such agreement is
enforceable under applicable nonbankruptcy law.

(b) For the purpose of distribution under this title, a claim
arising from rescission of a purchase or sale of a security of
the debtor or of an affiliate of the debtor, for damages arising
from the purchase or sale of such a security, or for reimburse-
ment or contribution allowed under section 502 on account
of such a claim, shall be subordinated to all claims or interests
that are senior to or equal the claim or interest represented
by such security, except that if such security is common stock,
such claim has the same priority as common stock.

(c) Notwithstanding subsections (a) and (b) of this section,
after notice and a hearing, the court may—

(1) under principles of equitable subordination, subordi-
nate for purposes of distribution all or part of an allowed
claim to all or part of another allowed claim or all or part
of an allowed interest to all or part of another allowed
interest; or

(2) order that any lien securing such a subordinated claim
be transferred to the estate.

11 U.S.C. § 511

§ 511. Rate of interest on tax claims

(a) If any provision of this title requires the payment of
interest on a tax claim or on an administrative expense tax,
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or the payment of interest to enable a creditor to receive the
present value of the allowed amount of a tax claim, the rate
of interest shall be the rate determined under applicable
nonbankruptcy law.

(b) In the case of taxes paid under a confirmed plan under
this title, the rate of interest shall be determined as of the
calendar month in which the plan is confirmed. 

SUBCHAPTER II

Debtor’s Duties and Benefits

11 U.S.C. § 521

§ 521. Debtor’s duties

(a) The debtor shall—

(1) file—

(A) a list of creditors,; and

(B) unless the court orders otherwise,—

(i) a schedule of assets and liabilities,;

(ii) a schedule of current income and current expendi-
tures, and;

(iii) a statement of the debtor’s financial affairs; and,
if section 342(b) applies, a certificate—

(I) of an attorney whose name is indicated on the
petition as the attorney for the debtor, or a bankruptcy
petition preparer signing the petition under section
110(b)(1), indicating that such attorney or the bank-
ruptcy petition preparer delivered to the debtor the
notice required by section 342 (b); or

(II) if no attorney is so indicated, and no bank-
ruptcy petition preparer signed the petition, of the
debtor that such notice was received and read by the
debtor;
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(iv) copies of all payment advices or other evidence
of payment received within 60 days before the date of
the filing of the petition, by the debtor from any em-
ployer of the debtor;

(v) a statement of the amount of monthly net income,
itemized to show how the amount is calculated; and

(vi) a statement disclosing any reasonably anticipated
increase in income or expenditures over the 12-month
period following the date of the filing of the petition;

(2) if an individual debtor’s schedule of assets and liabili-
ties includes consumer debts which are secured by property
of the estate—

(A) within thirty days after the date of the filing of a
petition under chapter 7 of this title or on or before the
date of the meeting of creditors, whichever is earlier, or
within such additional time as the court, for cause, within
such period fixes, the debtor shall file with the clerk a
statement of his intention with respect to the retention
or surrender of such property and, if applicable, specify-
ing that such property is claimed as exempt, that the
debtor intends to redeem such property, or that the
debtor intends to reaffirm debts secured by such
property;

(B) within forty-five 30 days after the filing of a notice
of intent under this first date set for the meeting of
creditors under section 341(a), or within such additional
time as the court, for cause, within such forty-five 30-day
period fixes, the debtor shall perform his intention with
respect to such property, as specified by subparagraph
(A) of this paragraph; and

(C) nothing in subparagraphs (A) and (B) of this para-
graph shall alter the debtor’s or the trustee’s rights with
regard to such property under this title, except as pro-
vided in section 362(h);
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(3)1 if a trustee is serving in the case, or an auditor
serving under section 586(f) of title 28, cooperate with the
trustee as necessary to enable the trustee to perform the
trustee’s duties under this title;

(4)2 if a trustee is serving in the case, or an auditor
serving under section 586(f) of title 28, surrender to the
trustee all property of the estate and any recorded informa-
tion, including books, documents, records, and papers,
relating to property of the estate, whether or not immunity
is granted under section 344 of this title; and

(5) appear at the hearing required under section 524(d)
of this title.;

(6) in a case under chapter 7 of this title in which the
debtor is an individual, not retain possession of personal
property as to which a creditor has an allowed claim for the
purchase price secured in whole or in part by an interest
in such personal property unless the debtor, not later than
45 days after the first meeting of creditors under section
341(a), either—

(A) enters into an agreement with the creditor pursuant
to section 524(c) with respect to the claim secured by such
property; or

(B) redeems such property from the security interest
pursuant to section 722.

If the debtor fails to so act within the 45-day period referred
to in paragraph (6), the stay under section 362(a) is termi-
nated with respect to the personal property of the estate or
of the debtor which is affected, such property shall no longer
be property of the estate, and the creditor may take whatever
action as to such property as is permitted by applicable
nonbankruptcy law, unless the court determines on the
motion of the trustee filed before the expiration of such 45-
day period, and after notice and a hearing, that such

1 [Editors’ Note: Section 603(e) of the 2005 Act provides: “EFFECTIVE DATE.—The
amendments made by this section [including the addition of the reference to an
auditor in paragraphs (3) and (4) of Code section 521(a)] shall take effect 18 months
after the date of enactment of this Act.”] 

2 [Editors’ Note: See note 1 supra.] 
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property is of consequential value or benefit to the estate,
orders appropriate adequate protection of the creditor’s
interest, and orders the debtor to deliver any collateral in
the debtor’s possession to the trustee; and

(7) unless a trustee is serving in the case, continue to
perform the obligations required of the administrator (as
defined in section 3 of the Employee Retirement Income
Security Act of 1974) of an employee benefit plan if at the
time of the commencement of the case the debtor (or any
entity designated by the debtor) served as such administra-
tor.

(b) In addition to the requirements under subsection (a), a
debtor who is an individual shall file with the court—

(1) a certificate from the approved nonprofit budget and
credit counseling agency that provided the debtor services
under section 109(h) describing the services provided to the
debtor; and

(2) a copy of the debt repayment plan, if any, developed
under section 109(h) through the approved nonprofit budget
and credit counseling agency referred to in paragraph (1).

(c) In addition to meeting the requirements under subsection
(a), a debtor shall file with the court a record of any interest
that a debtor has in an education individual retirement
account (as defined in section 530(b)(1) of the Internal Revenue
Code of 1986) or under a qualified State tuition program (as
defined in section 529(b)(1) of such Code).

(d) If the debtor fails timely to take the action specified in
subsection (a)(6) of this section, or in paragraphs (1) and (2)
of section 362(h), with respect to property which a lessor or
bailor owns and has leased, rented, or bailed to the debtor or
as to which a creditor holds a security interest not otherwise
voidable under section 522(f), 544, 545, 547, 548, or 549,
nothing in this title shall prevent or limit the operation of a
provision in the underlying lease or agreement that has the
effect of placing the debtor in default under such lease or
agreement by reason of the occurrence, pendency, or existence
of a proceeding under this title or the insolvency of the debtor.
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Nothing in this subsection shall be deemed to justify limiting
such a provision in any other circumstance.

(e)(1) If the debtor in a case under chapter 7 or 13 is an
individual and if a creditor files with the court at any time
a request to receive a copy of the petition, schedules, and
statement of financial affairs filed by the debtor, then the court
shall make such petition, such schedules, and such statement
available to such creditor.

(2)(A) The debtor shall provide—

(i) not later than 7 days before the date first set for
the first meeting of creditors, to the trustee a copy of the
Federal income tax return required under applicable
law (or at the election of the debtor, a transcript of such
return) for the most recent tax year ending immediately
before the commencement of the case and for which a
Federal income tax return was filed; and

(ii) at the same time the debtor complies with clause
(i), a copy of such return (or if elected under clause (i),
such transcript) to any creditor that timely requests
such copy.

(B) If the debtor fails to comply with clause (i) or (ii)
of subparagraph (A), the court shall dismiss the case
unless the debtor demonstrates that the failure to so
comply is due to circumstances beyond the control of the
debtor.

(C) If a creditor requests a copy of such tax return or
such transcript and if the debtor fails to provide a copy
of such tax return or such transcript to such creditor at
the time the debtor provides such tax return or such
transcript to the trustee, then the court shall dismiss the
case unless the debtor demonstrates that the failure to
provide a copy of such tax return or such transcript is due
to circumstances beyond the control of the debtor.

(3) If a creditor in a case under chapter 13 files with the
court at any time a request to receive a copy of the plan filed
by the debtor, then the court shall make available to such
creditor a copy of the plan—
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(A) at a reasonable cost; and

(B) not later than 5 days after such request is filed.

(f) At the request of the court, the United States trustee, or
any party in interest in a case under chapter 7, 11, or 13, a
debtor who is an individual shall file with the court—

(1) at the same time filed with the taxing authority, a copy
of each Federal income tax return required under applicable
law (or at the election of the debtor, a transcript of such tax
return) with respect to each tax year of the debtor ending
while the case is pending under such chapter;

(2) at the same time filed with the taxing authority, each
Federal income tax return required under applicable law (or
at the election of the debtor, a transcript of such tax return)
that had not been filed with such authority as of the date
of the commencement of the case and that was subsequently
filed for any tax year of the debtor ending in the 3-year
period ending on the date of the commencement of the case;

(3) a copy of each amendment to any Federal income tax
return or transcript filed with the court under paragraph
(1) or (2); and

(4) in a case under chapter 13—

(A) on the date that is either 90 days after the end of
such tax year or 1 year after the date of the commencement
of the case, whichever is later, if a plan is not confirmed
before such later date; and

(B) annually after the plan is confirmed and until the
case is closed, not later than the date that is 45 days before
the anniversary of the confirmation of the plan;

a statement, under penalty of perjury, of the income and
expenditures of the debtor during the tax year of the debtor
most recently concluded before such statement is filed under
this paragraph, and of the monthly income of the debtor,
that shows how income, expenditures, and monthly income
are calculated.

(g)(1) A statement referred to in subsection (f)(4) shall
disclose—
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(A) the amount and sources of the income of the debtor;

(B) the identity of any person responsible with the
debtor for the support of any dependent of the debtor; and

(C) the identity of any person who contributed, and the
amount contributed, to the household in which the debtor
resides.

(2) The tax returns, amendments, and statement of income
and expenditures described in subsections (e)(2)(A) and (f)
shall be available to the United States trustee (or the bank-
ruptcy administrator, if any), the trustee, and any party in
interest for inspection and copying, subject to the require-
ments of section 315(c) of the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005.

(h) If requested by the United States trustee or by the trustee,
the debtor shall provide—

(1) a document that establishes the identity of the debtor,
including a driver’s license, passport, or other document
that contains a photograph of the debtor; or

(2) such other personal identifying information relating
to the debtor that establishes the identity of the debtor.

(i)(1) Subject to paragraphs (2) and (4) and notwithstanding
section 707(a), if an individual debtor in a voluntary case
under chapter 7 or 13 fails to file all of the information
required under subsection (a)(1) within 45 days after the date
of the filing of the petition, the case shall be automatically
dismissed effective on the 46th day after the date of the filing
of the petition.

(2) Subject to paragraph (4) and with respect to a case
described in paragraph (1), any party in interest may re-
quest the court to enter an order dismissing the case. If
requested, the court shall enter an order of dismissal not
later than 5 days after such request.

(3) Subject to paragraph (4) and upon request of the debtor
made within 45 days after the date of the filing of the
petition described in paragraph (1), the court may allow the
debtor an additional period of not to exceed 45 days to file

§ 521CREDITORS, THE DEBTOR, AND THE ESTATE 167

 0167 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 1554 

For Internal Bankruptcy Court Use Only 

 Table of Guidance
 
521 (i)(1) - “automatic” dismissal on the 46th day after the date of filing of thepetition, if info required under subsection (a) is not provided by Debtor.

 Table of Guidance
 
521 (i)(2) subject to para (4) any party in interest may request that the Court enter an order dismissing the case.

 Table of Guidance
 
521 (i)(3) subject to para. (4) the Court may allow the Debtoran additional period not to exceed 45 days for extending the period for filing the required info if request is made withinoriginal 45 day period.

Table of Guidance
 
521 (g)(2)Subject to privacy regulations established by Director of the Administrative Office.



the information required under subsection (a)(1) if the court
finds justification for extending the period for the filing.

(4) Notwithstanding any other provision of this subsec-
tion, on the motion of the trustee filed before the expiration
of the applicable period of time specified in paragraph (1),
(2), or (3), and after notice and a hearing, the court may
decline to dismiss the case if the court finds that the debtor
attempted in good faith to file all the information required
by subsection (a)(1)(B)(iv) and that the best interests of
creditors would be served by administration of the case.

(j)(1) Notwithstanding any other provision of this title, if the
debtor fails to file a tax return that becomes due after the
commencement of the case or to properly obtain an extension
of the due date for filing such return, the taxing authority may
request that the court enter an order converting or dismissing
the case.

(2) If the debtor does not file the required return or obtain
the extension referred to in paragraph (1) within 90 days
after a request is filed by the taxing authority under that
paragraph, the court shall convert or dismiss the case,
whichever is in the best interests of creditors and the estate.

11 U.S.C. § 522

§ 522. Exemptions

(a) In this section—

(1) “dependent” includes spouse, whether or not actually
dependent; and

(2) “value” means fair market value as of the date of the
filing of the petition or, with respect to property that
becomes property of the estate after such date, as of the
date such property becomes property of the estate.

(b)(1) Notwithstanding section 541 of this title, an individ-
ual debtor may exempt from property of the estate the prop-
erty listed in either paragraph (12) or, in the alternative,
paragraph (23) of this subsection. In joint cases filed under
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section 302 of this title and individual cases filed under
section 301 or 303 of this title by or against debtors who are
husband and wife, and whose estates are ordered to be jointly
administered under Rule 1015(b) of the Federal Rules of
Bankruptcy Procedure, one debtor may not elect to exempt
property listed in paragraph (12) and the other debtor elect
to exempt property listed in paragraph (23) of this subsection.
If the parties cannot agree on the alternative to be elected,
they shall be deemed to elect paragraph (12), where such
election is permitted under the law of the jurisdiction where
the case is filed. Such property is—

(1)(2) Property listed in this paragraph is property that
is specified under subsection (d) of this section, unless the
State law that is applicable to the debtor under paragraph
(23)(A) of this subsection specifically does not so authorize;
or, in the alternative,.

(2)(A) any property

(3) Property listed in this paragraph is—

(A) subject to subsections (o) and (p) any property1 that
is exempt under Federal law, other than subsection (d)
of this section, or State or local law that is applicable on
the date of the filing of the petition at the place in which
the debtor’s domicile has been located for the 180 days
730 days immediately preceding the date of the filing of
the petition, or for a longer portion of such 180-day period
than in any other place or if the debtor’s domicile has not
been located at a single State for such 730-day period, the
place in which the debtor’s domicile was located for 180
days immediately preceding the 730-day period or for a
longer portion of such 180-day period than in any other
place; and

1 [Editors’ Note: Section 1501(b)(2) of the 2005 Act provides: “CERTAIN LIMITATIONS

APPLICABLE TO DEBTORS.—The amendments made by [sections 308 (adding the refer-
ence to subsections (o) and (p) to the beginning of Code section 522(b)(3)(A) and
adding subsection (o) to Code section 522) and 322 (adding subsection (p) to Code
section 522) of the 2005 Act] shall apply with respect to cases commenced under title
11, United States Code, on or after the date of the enactment of this Act.”] 
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(B) any interest in property in which the debtor had,
immediately before the commencement of the case, an
interest as a tenant by the entirety or joint tenant to the
extent that such interest as a tenant by the entirety or
joint tenant is exempt from process under applicable
nonbankruptcy law.; and

(C) retirement funds to the extent that those funds are
in a fund or account that is exempt from taxation under
section 401, 403, 408, 408A, 414, 457, or 501(a) of the
Internal Revenue Code of 1986.

If the effect of the domiciliary requirement under subpara-
graph (A) is to render the debtor ineligible for any exemp-
tion, the debtor may elect to exempt property that is specified
under subsection (d).

(4) For purposes of paragraph (3)(C) and subsection
(d)(12), the following shall apply:

(A) If the retirement funds are in a retirement fund that
has received a favorable determination under section 7805
of the Internal Revenue Code of 1986, and that determina-
tion is in effect as of the date of the filing of the petition
in a case under this title, those funds shall be presumed
to be exempt from the estate.

(B) If the retirement funds are in a retirement fund that
has not received a favorable determination under such
section 7805, those funds are exempt from the estate if the
debtor demonstrates that—

(i) no prior determination to the contrary has been
made by a court or the Internal Revenue Service; and

(ii)(I) the retirement fund is in substantial compliance
with the applicable requirements of the Internal Reve-
nue Code of 1986; or

(II) the retirement fund fails to be in substantial
compliance with the applicable requirements of the
Internal Revenue Code of 1986 and the debtor is not
materially responsible for that failure.

(C) A direct transfer of retirement funds from 1 fund
or account that is exempt from taxation under section 401,
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403, 408, 408A, 414, 457, or 501(a) of the Internal Revenue
Code of 1986, under section 401(a)(31) of the Internal
Revenue Code of 1986, or otherwise, shall not cease to
qualify for exemption under paragraph (3)(C) or subsec-
tion (d)(12) by reason of such direct transfer.

(D)(i) Any distribution that qualifies as an eligible
rollover distribution within the meaning of section 402(c)
of the Internal Revenue Code of 1986 or that is described
in clause (ii) shall not cease to qualify for exemption under
paragraph (3)(C) or subsection (d)(12) by reason of such
distribution.

(ii) A distribution described in this clause is an
amount that—

(I) has been distributed from a fund or account that
is exempt from taxation under section 401, 403, 408,
408A, 414, 457, or 501(a) of the Internal Revenue
Code of 1986; and

(II) to the extent allowed by law, is deposited in
such a fund or account not later than 60 days after
the distribution of such amount.

(c) Unless the case is dismissed, property exempted under
this section is not liable during or after the case for any debt
of the debtor that arose, or that is determined under section
502 of this title as if such debt had arisen, before the com-
mencement of the case, except—

(1) a debt of a kind specified in section 523(a) paragraph
(1) or 523(a)(5) of this title (5) of section 523(a) (in which
case, notwithstanding any provision of applicable nonbank-
ruptcy law to the contrary, such property shall be liable for
a debt of a kind specified in section 523(a)(5));

(2) a debt secured by a lien that is—

(A)

(i) not avoided under subsection (f) or (g) of this
section or under section 544, 545, 547, 548, 549, or
724(a) of this title; and

(ii) not void under section 506(d) of this title; or
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(B) a tax lien, notice of which is properly filed;

(3) a debt of a kind specified in section 523(a)(4) or
523(a)(6) of this title owed by an institution-affiliated party
of an insured depository institution to a Federal depository
institutions regulatory agency acting in its capacity as
conservator, receiver, or liquidating agent for such institu-
tion; or

(4) a debt in connection with fraud in the obtaining or
providing of any scholarship, grant, loan, tuition, discount,
award, or other financial assistance for purposes of financ-
ing an education at an institution of higher education (as
that term is defined in section 101 of the Higher Education
Act of 1965 (20 U.S.C. 1001)).

(d) The following property may be exempted under subsec-
tion (b)(12) of this section:

(1) The debtor’s aggregate interest, not to exceed
$18,4502 in value, in real property or personal property that
the debtor or a dependent of the debtor uses as a residence,
in a cooperative that owns property that the debtor or a
dependent of the debtor uses as a residence, or in a burial
plot for the debtor or a dependent of the debtor.

(2) The debtor’s interest, not to exceed $2,9503 in value,
in one motor vehicle.

(3) The debtor’s interest, not to exceed $4754 in value in
any particular item or $9,8505 in aggregate value, in house-
hold furnishings, household goods, wearing apparel, appli-
ances, books, animals, crops, or musical instruments, that
are held primarily for the personal, family, or household
use of the debtor or a dependent of the debtor.

2 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $17,425.] 

3 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $2,775.] 

4 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $450.] 

5 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $9,300.] 
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(4) The debtor’s aggregate interest, not to exceed $1,2256

in value, in jewelry held primarily for the personal, family,
or household use of the debtor or a dependent of the debtor.

(5) The debtor’s aggregate interest in any property, not
to exceed in value $9757 plus up to $9,2508 of any unused
amount of the exemption provided under paragraph (1) of
this subsection.

(6) The debtor’s aggregate interest, not to exceed $1,8509

in value, in any implements, professional books, or tools,
of the trade of the debtor or the trade of a dependent of the
debtor.

(7) Any unmatured life insurance contract owned by the
debtor, other than a credit life insurance contract.

(8) The debtor’s aggregate interest, not to exceed in value
$9,85010 less any amount of property of the estate trans-
ferred in the manner specified in section 542(d) of this title,
in any accrued dividend or interest under, or loan value of,
any unmatured life insurance contract owned by the debtor
under which the insured is the debtor or an individual of
whom the debtor is a dependent.

(9) Professionally prescribed health aids for the debtor
or a dependent of the debtor.

(10) The debtor’s right to receive—

(A) a social security benefit, unemployment compensa-
tion, or a local public assistance benefit;

(B) a veterans’ benefit;

6 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $1,150.] 

7 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $925.] 

8 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $8,725.] 

9 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $1,750.] 

10 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $9,300.] 
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(C) a disability, illness, or unemployment benefit;
(D) alimony, support, or separate maintenance, to the

extent reasonably necessary for the support of the debtor
and any dependent of the debtor;

(E) a payment under a stock bonus, pension, profitshar-
ing, annuity, or similar plan or contract on account of
illness, disability, death, age, or length of service, to the
extent reasonably necessary for the support of the debtor
and any dependent of the debtor, unless—

(i) such plan or contract was established by or under
the auspices of an insider that employed the debtor at
the time the debtor’s rights under such plan or contract
arose;

(ii) such payment is on account of age or length of
service; and

(iii) such plan or contract does not qualify under
section 401(a), 403(a), 403(b), or 408 of the Internal
Revenue Code of 1986.

(11) The debtor’s right to receive, or property that is
traceable to—

(A) an award under a crime victim’s reparation law;

(B) a payment on account of the wrongful death of an
individual of whom the debtor was a dependent, to the
extent reasonably necessary for the support of the debtor
and any dependent of the debtor;

(C) a payment under a life insurance contract that
insured the life of an individual of whom the debtor was
a dependent on the date of such individual’s death, to the
extent reasonably necessary for the support of the debtor
and any dependent of the debtor;

(D) a payment, not to exceed $18,450,11 on account of
personal bodily injury, not including pain and suffering
or compensation for actual pecuniary loss, of the debtor
or an individual of whom the debtor is a dependent; or

11 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $17,425.] 
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(E) a payment in compensation of loss of future earn-
ings of the debtor or an individual of whom the debtor
is or was a dependent, to the extent reasonably necessary
for the support of the debtor and any dependent of the
debtor.

(12) Retirement funds to the extent that those funds are
in a fund or account that is exempt from taxation under
section 401, 403, 408, 408A, 414, 457, or 501(a) of the
Internal Revenue Code of 1986.

(e) A waiver of an exemption executed in favor of a creditor
that holds an unsecured claim against the debtor is unen-
forceable in a case under this title with respect to such claim
against property that the debtor may exempt under subsec-
tion (b) of this section. A waiver by the debtor of a power
under subsection (f) or (h) of this section to avoid a transfer,
under subsection (g) or (i) of this section to exempt property,
or under subsection (i) of this section to recover property or
to preserve a transfer, is unenforceable in a case under this
title.

(f)(1) Notwithstanding any waiver of exemptions but sub-
ject to paragraph (3), the debtor may avoid the fixing of a lien
on an interest of the debtor in property to the extent that such
lien impairs an exemption to which the debtor would have
been entitled under subsection (b) of this section, if such lien
is—

(A) a judicial lien, other than a judicial lien that secures
a debt—

(i) to a spouse, former spouse, or child of the debtor,
for alimony to, maintenance for, or support of such
spouse or child, in connection with a separation agree-
ment, divorce decree or other order of a court of record,
determination made in accordance with State or terri-
torial law by a governmental unit, or property settle-
ment agreement; and (ii) to the extent that such debt—
of a kind that is specified in section 523(a)(5); or

(I) is not assigned to another entity, voluntarily,
by operation of law, or otherwise; and

§ 522CREDITORS, THE DEBTOR, AND THE ESTATE 175

 0175 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 1624 

For Internal Bankruptcy Court Use Only 



(II) includes a liability designated as alimony,
maintenance, or support, unless such liability is
actually in the nature of alimony, maintenance or
support.

(B) a nonpossessory, nonpurchase-money security in-
terest in any—

(i) household furnishings, household goods, wearing
apparel, appliances, books, animals, crops, musical
instruments, or jewelry that are held primarily for the
personal, family, or household use of the debtor or a
dependent of the debtor;

(ii) implements, professional books, or tools, of the
trade of the debtor or the trade of a dependent of the
debtor; or

(iii) professionally prescribed health aids for the
debtor or a dependent of the debtor.

(2)(A) For the purposes of this subsection, a lien shall be
considered to impair an exemption to the extent that the
sum of—

(i) the lien;

(ii) all other liens on the property; and

(iii) the amount of the exemption that the debtor
could claim if there were no liens on the property;

exceeds the value that the debtor’s interest in the prop-
erty would have in the absence of any liens.

(B) In the case of a property subject to more than 1 lien,
a lien that has been avoided shall not be considered in
making the calculation under subparagraph (A) with
respect to other liens.

(C) This paragraph shall not apply with respect to a
judgment arising out of a mortgage foreclosure.

(3) In a case in which State law that is applicable to the
debtor—

(A) permits a person to voluntarily waive a right to
claim exemptions under subsection (d) or prohibits a
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debtor from claiming exemptions under subsection (d);
and

(B) either permits the debtor to claim exemptions
under State law without limitation in amount, except to
the extent that the debtor has permitted the fixing of a
consensual lien on any property or prohibits avoidance
of a consensual lien on property otherwise eligible to be
claimed as exempt property;

the debtor may not avoid the fixing of a lien on an interest
of the debtor or a dependent of the debtor in property if the
lien is a nonpossessory, nonpurchase-money security inter-
est in implements, professional books, or tools of the trade
of the debtor or a dependent of the debtor or farm animals
or crops of the debtor or a dependent of the debtor to the
extent the value of such implements, professional books,
tools of the trade, animals, and crops exceeds $5,000.

(4)(A) Subject to subparagraph (B), for purposes of para-
graph (1)(B), the term “household goods” means—

(i) clothing;

(ii) furniture;

(iii) appliances;

(iv) 1 radio;

(v) 1 television;

(vi) 1 VCR;

(vii) linens;

(viii) china;

(ix) crockery;

(x) kitchenware;

(xi) educational materials and educational equip-
ment primarily for the use of minor dependent children
of the debtor;

(xii) medical equipment and supplies;

(xiii) furniture exclusively for the use of minor chil-
dren, or elderly or disabled dependents of the debtor;
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(xiv) personal effects (including the toys and hobby
equipment of minor dependent children and wedding
rings) of the debtor and the dependents of the debtor;
and

(xv) 1 personal computer and related equipment.

(B) The term “household goods” does not include—

(i) works of art (unless by or of the debtor, or any
relative of the debtor);

(ii) electronic entertainment equipment with a fair
market value of more than $500 in the aggregate (except
1 television, 1 radio, and 1 VCR);

(iii) items acquired as antiques with a fair market
value of more than $500 in the aggregate;

(iv) jewelry with a fair market value of more than
$500 in the aggregate (except wedding rings); and

(v) a computer (except as otherwise provided for in
this section), motor vehicle (including a tractor or lawn
tractor), boat, or a motorized recreational device, con-
veyance, vehicle, watercraft, or aircraft.

(g) Notwithstanding sections 550 and 551 of this title, the
debtor may exempt under subsection (b) of this section prop-
erty that the trustee recovers under section 510(c)(2), 542,
543, 550, 551, or 553 of this title, to the extent that the debtor
could have exempted such property under subsection (b) of
this section if such property had not been transferred, if—

(1)(A) such transfer was not a voluntary transfer of such
property by the debtor; and

(B) the debtor did not conceal such property; or

(2) the debtor could have avoided such transfer under
subsection (f)(21)(B) of this section.

(h) The debtor may avoid a transfer of property of the debtor
or recover a setoff to the extent that the debtor could have
exempted such property under subsection (g)(1) of this section
if the trustee had avoided such transfer, if—
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(1) such transfer is avoidable by the trustee under section
544, 545, 547, 548, 549, or 724(a) of this title or recoverable
by the trustee under section 553 of this title; and

(2) the trustee does not attempt to avoid such transfer.
(i)(1) If the debtor avoids a transfer or recovers a setoff

under subsection (f) or (h) of this section, the debtor may
recover in the manner prescribed by, and subject to the
limitations of, section 550 of this title, the same as if the
trustee had avoided such transfer, and may exempt any
property so recovered under subsection (b) of this section.

(2) Notwithstanding section 551 of this title, a transfer
avoided under section 544, 545, 547, 548, 549, or 724(a) of
this title, under subsection (f) or (h) of this section, or
property recovered under section 553 of this title, may be
preserved for the benefit of the debtor to the extent that
the debtor may exempt such property under subsection (g)
of this section or paragraph (1) of this subsection.
(j) Notwithstanding subsections (g) and (i) of this section,

the debtor may exempt a particular kind of property under
subsections (g) and (i) of this section only to the extent that
the debtor has exempted less property in value of such kind
than that to which the debtor is entitled under subsection (b)
of this section.

(k) Property that the debtor exempts under this section is
not liable for payment of any administrative expense except—

(1) the aliquot share of the costs and expenses of avoiding
a transfer of property that the debtor exempts under sub-
section (g) of this section, or of recovery of such property,
that is attributable to the value of the portion of such
property exempted in relation to the value of the property
recovered; and

(2) any costs and expenses of avoiding a transfer under
subsection (f) or (h) of this section, or of recovery of property
under subsection (i)(1) of this section, that the debtor has
not paid.

(l) The debtor shall file a list of property that the debtor
claims as exempt under subsection (b) of this section. If the
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debtor does not file such a list, a dependent of the debtor may
file such a list, or may claim property as exempt from property
of the estate on behalf of the debtor. Unless a party in interest
objects, the property claimed as exempt on such list is exempt.

(m) Subject to the limitation in subsection (b), this section
shall apply separately with respect to each debtor in a joint
case.

(n) For assets in individual retirement accounts described
in section 408 or 408A of the Internal Revenue Code of 1986,
other than a simplified employee pension under section 408(k)
of such Code or a simple retirement account under section
408(p) of such Code, the aggregate value of such assets ex-
empted under this section, without regard to amounts attribut-
able to rollover contributions under sections 402(c), 402(e)(6),
403(a)(4), 403(a)(5), and 403(b)(8) of the Internal Revenue
Code of 1986, and earnings thereon, shall not exceed
$1,000,000 in a case filed by a debtor who is an individual,
except that such amount may be increased if the interests of
justice so require.

(o)12 For purposes of subsection (b)(3)(A), and notwithstand-
ing subsection (a), the value of an interest in—

(1) real or personal property that the debtor or a depen-
dent of the debtor uses as a residence;

(2) a cooperative that owns property that the debtor or a
dependent of the debtor uses as a residence;

(3) a burial plot for the debtor or a dependent of the debtor;
or

(4) real or personal property that the debtor or a depen-
dent of the debtor claims as a homestead,

shall be reduced to the extent that such value is attributable
to any portion of any property that the debtor disposed of in
the 10-year period ending on the date of the filing of the
petition with the intent to hinder, delay, or defraud a creditor
and that the debtor could not exempt, or that portion that the

12 [Editors’ Note: See note 1 supra.] 
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debtor could not exempt, under subsection (b), if on such date
the debtor had held the property so disposed of.

(p)(1)13 Except as provided in paragraph (2) of this subsec-
tion and sections 544 and 548, as a result of electing under
subsection (b)(3)(A) to exempt property under State or local
law, a debtor may not exempt any amount of interest that was
acquired by the debtor during the 1215-day period preceding
the date of the filing of the petition that exceeds in the aggre-
gate $125,000 in value in—

(A) real or personal property that the debtor or a depen-
dent of the debtor uses as a residence;

(B) a cooperative that owns property that the debtor or
a dependent of the debtor uses as a residence;

(C) a burial plot for the debtor or a dependent of the
debtor; or

(D) real or personal property that the debtor or depen-
dent of the debtor claims as a homestead.

(2)(A) The limitation under paragraph (1) shall not apply
to an exemption claimed under subsection (b)(3)(A) by a
family farmer for the principal residence of such farmer.

(B) For purposes of paragraph (1), any amount of such
interest does not include any interest transferred from a
debtor’s previous principal residence (which was acquired
prior to the beginning of such 1215-day period) into the
debtor’s current principal residence, if the debtor’s previ-
ous and current residences are located in the same State.

(q)(1) As a result of electing under subsection (b)(3)(A) to
exempt property under State or local law, a debtor may not
exempt any amount of an interest in property described in
subparagraphs (A), (B), (C), and (D) of subsection (p)(1) which
exceeds in the aggregate $125,000 if—

(A) the court determines, after notice and a hearing, that
the debtor has been convicted of a felony (as defined in
section 3156 of title 18), which under the circumstances,

13 [Editors’ Note: See note 1 supra.] 
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demonstrates that the filing of the case was an abuse of
the provisions of this title; or

(B) the debtor owes a debt arising from—

(i) any violation of the Federal securities laws (as
defined in section 3(a)(47) of the Securities Exchange
Act of 1934), any State securities laws, or any regulation
or order issued under Federal securities laws or State
securities laws;

(ii) fraud, deceit, or manipulation in a fiduciary
capacity or in connection with the purchase or sale of
any security registered under section 12 or 15(d) of the
Securities Exchange Act of 1934 or under section 6 of
the Securities Act of 1933;

(iii) any civil remedy under section 1964 of title 18;
or

(iv) any criminal act, intentional tort, or willful or
reckless misconduct that caused serious physical injury
or death to another individual in the preceding 5 years.

(2) Paragraph (1) shall not apply to the extent the amount
of an interest in property described in subparagraphs (A),
(B), (C), and (D) of subsection (p)(1) is reasonably necessary
for the support of the debtor and any dependent of the
debtor.
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11 U.S.C. § 523

§ 523. Exceptions to discharge1

(a) A discharge under section 727, 1141, 1228(a), 1228(b),
or 1328(b) of this title does not discharge an individual debtor
from any debt—

(1) for a tax or a customs duty—

(A) of the kind and for the periods specified in section
507(a)(23) or 507(a)(8) of this title, whether or not a claim
for such tax was filed or allowed;

(B) with respect to which a return, or equivalent report
or notice, if required—

(i) was not filed or given; or

(ii) was filed or given after the date on which such
return, report, or notice was last due, under applicable
law or under any extension, and after two years before
the date of the filing of the petition; or

(C) with respect to which the debtor made a fraudulent
return or willfully attempted in any manner to evade or
defeat such tax;

(2) for money, property, services, or an extension, re-
newal, or refinancing of credit, to the extent obtained, by—

(A) false pretenses, a false representation, or actual
fraud, other than a statement respecting the debtor’s or
an insider’s financial condition;

(B) use of a statement in writing—

1 [Editors’ Note: The following is a related provision of section 304 (“Protection
of Child Support and Alimony”) of the Bankruptcy Reform Act of 1994, Pub. L. No.
103-394 (enacted on October 22, 1994):  

(g) APPEARANCE BEFORE COURT.—Child support creditors or their representa-
tives shall be permitted to appear and intervene without charge, and without
meeting any special local court rule requirement for attorney appearances, in any
bankruptcy case or proceeding in any bankruptcy court or district court of the
United States if such creditors or representatives file a form in such court that
contains information detailing the child support debt, its status, and other
characteristics.] 
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(i) that is materially false;

(ii) respecting the debtor’s or an insider’s financial
condition;

(iii) on which the creditor to whom the debtor is liable
for such money, property, services, or credit reasonably
relied; and

(iv) that the debtor caused to be made or published
with intent to deceive; or

(C)(i) for purposes of subparagraph (A) of this
paragraph,

(I) consumer debts owed to a single creditor and
aggregating more than $1,2252 500 for “luxury goods
or services” incurred by an individual debtor on or
within 60 90 days before the order for relief under
this title, or are presumed to be nondischargeable;
and

(II) cash advances aggregating more than $1,2253

750 that are extensions of consumer credit under an
open end credit plan obtained by an individual debtor
on or within 60 70 days before the order for relief
under this title, are presumed to be nondischarge-
able; and

(ii) for purposes of this subparagraph—

(I) the terms “consumer”, “credit”, and “open end
credit plan” have the same meanings as in section 103
of the Truth in Lending Act; and

(II) the term “luxury goods or services” do does not
include goods or services reasonably acquired neces-
sary for the support or maintenance of the debtor or
a dependent of the debtor. an extension of consumer
credit under an open end credit plan is to be defined
for purposes of this subparagraph as it is defined in
the Consumer Credit Protection Act;

2 [Editors’ Note: For cases commenced prior to April 1, 2004, the dollar amount
is $1,150.] 

3 [Editors’ Note: See note 2 supra.] 
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(3) neither listed nor scheduled under section 521(1) of
this title, with the name, if known to the debtor, of the
creditor to whom such debt is owed, in time to permit—

(A) if such debt is not of a kind specified in paragraph
(2), (4), or (6) of this subsection, timely filing of a proof
of claim, unless such creditor had notice or actual knowl-
edge of the case in time for such timely filing; or

(B) if such debt is of a kind specified in paragraph (2),
(4), or (6) of this subsection, timely filing of a proof of
claim and timely request for a determination of dischar-
geability of such debt under one of such paragraphs,
unless such creditor had notice or actual knowledge of
the case in time for such timely filing and request;

(4) for fraud or defalcation while acting in a fiduciary
capacity, embezzlement, or larceny;

(5) for a domestic support obligation; to a spouse, former
spouse, or child of the debtor, for alimony to, maintenance
for, or support of such spouse or child, in connection with
a separation agreement, divorce decree or other order of a
court of record, determination made in accordance with
State or territorial law by a governmental unit, or property
settlement agreement, but not to the extent that—

(A) such debt is assigned to another entity, voluntarily,
by operation of law, or otherwise (other than debts as-
signed pursuant to section 408(a)(3) of the Social Security
Act, or any such debt which has been assigned to the
Federal Government or to a State or any political subdivi-
sion of such State); or

(B) such debt includes a liability designated as ali-
mony, maintenance, or support, unless such liability is
actually in the nature of alimony, maintenance, or
support;

(6) for willful and malicious injury by the debtor to
another entity or to the property of another entity;

(7) to the extent such debt is for a fine, penalty, or
forfeiture payable to and for the benefit of a governmental
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unit, and is not compensation for actual pecuniary loss,
other than a tax penalty—

(A) relating to a tax of a kind not specified in paragraph
(1) of this subsection; or

(B) imposed with respect to a transaction or event that
occurred before three years before the date of the filing
of the petition;

(8) for unless excepting such debt from discharge under
this paragraph would impose an undue hardship on the
debtor and the debtor’s dependents, for—

(A)(i) an educational benefit overpayment or loan
made, insured, or guaranteed by a governmental unit, or
made under any program funded in whole or in part by
a governmental unit or nonprofit institution,; or for

(ii) an obligation to repay funds received as an educa-
tional benefit, scholarship or stipend, unless excepting
such debt from discharge under this paragraph will
impose an undue hardship on the debtor and the
debtor’s dependents, or stipend; or

(B) any other educational loan that is a qualified educa-
tion loan, as defined in section 221(d)(1) of the Internal
Revenue Code of 1986, incurred by a debtor who is an
individual;

(9) for death or personal injury caused by the debtor’s
operation of a motor vehicle, vessel, or aircraft if such
operation was unlawful because the debtor was intoxicated
from using alcohol, a drug, or another substance;

(10) that was or could have been listed or scheduled by
the debtor in a prior case concerning the debtor under this
title or under the Bankruptcy Act in which the debtor
waived discharge, or was denied a discharge under section
727(a)(2), (3), (4), (5), (6), or (7) of this title, or under section
14c(1), (2), (3), (4), (6), or (7) of such Act;

(11) provided in any final judgment, unreviewable order,
or consent order or decree entered in any court of the United
States or of any State, issued by a Federal depository
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institutions regulatory agency, or contained in any settle-
ment agreement entered into by the debtor, arising from
any act of fraud or defalcation while acting in a fiduciary
capacity committed with respect to any depository institu-
tion or insured credit union;

(12) for malicious or reckless failure to fulfill any commit-
ment by the debtor to a Federal depository institutions
regulatory agency to maintain the capital of an insured
depository institution, except that this paragraph shall not
extend any such commitment which would otherwise be
terminated due to any act of such agency;

(13) for any payment of an order of restitution issued
under title 18, United States Code;

(14) incurred to pay a tax to the United States that would
be nondischargeable pursuant to paragraph (1);

(14A) incurred to pay a tax to a governmental unit, other
than the United States, that would be nondischargeable
under paragraph (1);

(14B) incurred to pay fines or penalties imposed under
Federal election law;

(15) to a spouse, former spouse, or child of the debtor and
not of the kind described in paragraph (5) that is incurred
by the debtor in the course of a divorce or separation or in
connection with a separation agreement, divorce decree or
other order of a court of record, or a determination made
in accordance with State or territorial law by a governmen-
tal unit unless—

(A) the debtor does not have the ability to pay such debt
from income or property of the debtor not reasonably
necessary to be expended for the maintenance or support
of the debtor or a dependent of the debtor and, if the
debtor is engaged in a business, for the payment of
expenditures necessary for the continuation, preserva-
tion, and operation of such business; or

(B) discharging such debt would result in a benefit to
the debtor that outweighs the detrimental consequences
to a spouse, former spouse, or child of the debtor;
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(16) for a fee or assessment that becomes due and payable
after the order for relief to a membership association with
respect to the debtor’s interest in a dwelling unit that has
condominium ownership or, in a share of a cooperative
housing corporation, but only if such fee or assessment is
payable for a period during which—

(A) the debtor physically occupied a dwelling unit in
the condominium or cooperative project; or

(B) the debtor rented the dwelling unit to a tenant and
received payments from the tenant for such period, corpo-
ration, or a lot in a homeowners association, for as long
as the debtor or the trustee has a legal, equitable, or
possessory ownership interest in such unit, such corpora-
tion, or such lot,

but nothing in this paragraph shall except from discharge
the debt of a debtor for a membership association fee or
assessment for a period arising before entry of the order
for relief in a pending or subsequent bankruptcy case;

(17) for a fee imposed on a prisoner by a any court for
the filing of a case, motion, complaint, or appeal, or for other
costs and expenses assessed with respect to such filing,
regardless of an assertion of poverty by the debtor under
section 1915 or (f) subsection (b) or (f)(2) of section 1915 of
title 28 (or a similar non-Federal law), or the debtor’s status
as a prisoner, as defined in section 1915(h) of title 28 (or
a similar non-Federal law);

(18) owed under State law to a State or municipality that
is—

(A) in the nature of support, and
(B) enforceable under part D of title IV of the Social

Security Act (42 U.S.C. 601 et seq.).
(18) owed to a pension, profit-sharing, stock bonus, or

other plan established under section 401, 403, 408, 408A,
414, 457, or 501(c) of the Internal Revenue Code of 1986,
under—

(A) a loan permitted under section 408(b)(1) of the
Employee Retirement Income Security Act of 1974, or
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subject to section 72(p) of the Internal Revenue Code of
1986; or

(B) a loan from a thrift savings plan permitted under
subchapter III of chapter 84 of title 5, that satisfies the
requirements of section 8433(g) of such title;

but nothing in this paragraph may be construed to provide
that any loan made under a governmental plan under
section 414(d), or a contract or account under section 403(b),
of the Internal Revenue Code of 1986 constitutes a claim or
a debt under this title; or

(19) that—
(A) is for—

(i) the violation of any of the Federal securities laws
(as that term is defined in section 3(a)(47) of the
Securities Exchange Act of 1934), any of the State
securities laws, or any regulation or order issued under
such Federal or State securities laws; or

(ii) common law fraud, deceit, or manipulation in
connection with the purchase or sale of any security;
and
(B)4 results, before, on, or after the date on which the

petition was filed, from—
(i) any judgment, order, consent order, or decree

entered in any Federal or State judicial or administra-
tive proceeding;

(ii) any settlement agreement entered into by the
debtor; or

(iii) any court or administrative order for any dam-
ages, fine, penalty, citation, restitutionary payment,
disgorgement payment, attorney fee, cost, or other
payment owed by the debtor.

For purposes of this subsection, the term “return” means a
return that satisfies the requirements of applicable

4 [Editors’ Note: Section 1404(b) of the 2005 Act provides: “EFFECTIVE DATE UPON

ENACTMENT OF SARBANES-OXLEY ACT.—The amendment . . . [to Code section
523(a)(19)(B)] is effective beginning July 30, 2002.”] 

§ 523CREDITORS, THE DEBTOR, AND THE ESTATE 189

 0189 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST1763   44/55 

For Internal Bankruptcy Court Use Only 



nonbankruptcy law (including applicable filing requirements).
Such term includes a return prepared pursuant to section
6020(a) of the Internal Revenue Code of 1986, or similar State
or local law, or a written stipulation to a judgment or a final
order entered by a nonbankruptcy tribunal, but does not
include a return made pursuant to section 6020(b) of the
Internal Revenue Code of 1986, or a similar State or local law.

(b) Notwithstanding subsection (a) of this section, a debt
that was excepted from discharge under subsection (a)(1),
(a)(3), or (a)(8) of this section, under section 17a(1), 17a(3),
or 17a(5) of the Bankruptcy Act, under section 439A of the
Higher Education Act of 1965, or under section 733(g) of the
Public Health Service Act in a prior case concerning the
debtor under this title, or under the Bankruptcy Act, is
dischargeable in a case under this title unless, by the terms
of subsection (a) of this section, such debt is not dischargeable
in the case under this title.

(c)(1) Except as provided in subsection (a)(3)(B) of this
section, the debtor shall be discharged from a debt of a kind
specified in paragraph (2), (4), (6), or (156) of subsection (a)
of this section, unless, on request of the creditor to whom such
debt is owed, and after notice and a hearing, the court
determines such debt to be excepted from discharge under
paragraph (2), (4), (6), or (156), as the case may be, of
subsection (a) of this section.

(2) Paragraph (1) shall not apply in the case of a Federal
depository institutions regulatory agency seeking, in its
capacity as conservator, receiver, or liquidating agent for
an insured depository institution, to recover a debt de-
scribed in subsection (a)(2), (a)(4), (a)(6), or (a)(11) owed to
such institution by an institution-affiliated party unless the
receiver, conservator, or liquidating agent was appointed
in time to reasonably comply, or for a Federal depository
institutions regulatory agency acting in its corporate capac-
ity as a successor to such receiver, conservator, or liquidat-
ing agent to reasonably comply, with subsection (a)(3)(B)
as a creditor of such institution-affiliated party with respect
to such debt.
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(d) If a creditor requests a determination of dischargeability
of a consumer debt under subsection (a)(2) of this section, and
such debt is discharged, the court shall grant judgment in
favor of the debtor for the costs of, and a reasonable attorney’s
fee for, the proceeding if the court finds that the position of
the creditor was not substantially justified, except that the
court shall not award such costs and fees if special circum-
stances would make the award unjust.

(e) Any institution-affiliated party of an insured depository
institution shall be considered to be acting in a fiduciary
capacity with respect to the purposes of subsection (a)(4) or
(11).

11 U.S.C. § 524

§ 524. Effect of discharge

(a) A discharge in a case under this title—

(1) voids any judgment at any time obtained, to the extent
that such judgment is a determination of the personal
liability of the debtor with respect to any debt discharged
under section 727, 944, 1141, 1228, or 1328 of this title,
whether or not discharge of such debt is waived;

(2) operates as an injunction against the commencement
or continuation of an action, the employment of process, or
an act, to collect, recover or offset any such debt as a
personal liability of the debtor, whether or not discharge
of such debt is waived; and

(3) operates as an injunction against the commencement
or continuation of an action, the employment of process, or
an act, to collect or recover from, or offset against, property
of the debtor of the kind specified in section 541(a)(2) of this
title that is acquired after the commencement of the case,
on account of any allowable community claim, except a
community claim that is excepted from discharge under
section 523, 1228(a)(1), or 1328(a)(1) of this title, or that
would be so excepted, determined in accordance with the
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provisions of sections 523(c) and 523(d) of this title, in a
case concerning the debtor’s spouse commenced on the date
of the filing of the petition in the case concerning the debtor,
whether or not discharge of the debt based on such commu-
nity claim is waived.

(b) Subsection (a)(3) of this section does not apply if—

(1)(A) the debtor’s spouse is a debtor in a case under this
title, or a bankrupt or a debtor in a case under the Bank-
ruptcy Act, commenced within six years of the date of the
filing of the petition in the case concerning the debtor; and

(B) the court does not grant the debtor’s spouse a
discharge in such case concerning the debtor’s spouse; or

(2)(A) the court would not grant the debtor’s spouse a
discharge in a case under chapter 7 of this title concerning
such spouse commenced on the date of the filing of the
petition in the case concerning the debtor; and

(B) a determination that the court would not so grant
such discharge is made by the bankruptcy court within
the time and in the manner provided for a determination
under section 727 of this title of whether a debtor is
granted a discharge.

(c) An agreement between a holder of a claim and the
debtor, the consideration for which, in whole or in part, is
based on a debt that is dischargeable in a case under this title
is enforceable only to any extent enforceable under applicable
nonbankruptcy law, whether or not discharge of such debt is
waived, only if—

(1) such agreement was made before the granting of the
discharge under section 727, 1141, 1228, or 1328 of this
title;

(2)(A) such agreement contains a clear and conspicuous
statement which advises the debtor that the agreement
may be rescinded at any time prior to discharge or within
sixty days after such agreement is filed with the court,
whichever occurs later, by giving notice of rescission to the
holder of such claim; and
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(B) such agreement contains a clear and conspicuous
statement which advises the debtor that such agreement
is not required under this title, under nonbankruptcy
law, or under any agreement not in accordance with the
provisions of this subsection;

(2) the debtor received the disclosures described in subsec-
tion (k) at or before the time at which the debtor signed the
agreement;

(3) such agreement has been filed with the court and, if
applicable, accompanied by a declaration or an affidavit of
the attorney that represented the debtor during the course
of negotiating an agreement under this subsection, which
states that—

(A) such agreement represents a fully informed and
voluntary agreement by the debtor;

(B) such agreement does not impose an undue hardship
on the debtor or a dependent of the debtor; and

(C) the attorney fully advised the debtor of the legal
effect and consequences of—

(i) an agreement of the kind specified in this subsec-
tion; and

(ii) any default under such an agreement;

(4) the debtor has not rescinded such agreement at any
time prior to discharge or within sixty days after such
agreement is filed with the court, whichever occurs later,
by giving notice of rescission to the holder of such claim;

(5) the provisions of subsection (d) of this section have
been complied with; and

(6)(A) in a case concerning an individual who was not
represented by an attorney during the course of negotiating
an agreement under this subsection, the court approves
such agreement as—

(i) not imposing an undue hardship on the debtor or
a dependent of the debtor; and

(ii) in the best interest of the debtor.
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(B) Subparagraph (A) shall not apply to the extent that
such debt is a consumer debt secured by real property.

(d) In a case concerning an individual, when the court has
determined whether to grant or not to grant a discharge
under section 727, 1141, 1228, or 1328 of this title, the court
may hold a hearing at which the debtor shall appear in
person. At any such hearing, the court shall inform the debtor
that a discharge has been granted or the reason why a
discharge has not been granted. If a discharge has been
granted and if the debtor desires to make an agreement of
the kind specified in subsection (c) of this section and was not
represented by an attorney during the course of negotiating
such agreement, then the court shall hold a hearing at which
the debtor shall appear in person and at such hearing the
court shall—

(1) inform the debtor—

(A) that such an agreement is not required under this
title, under nonbankruptcy law, or under any agreement
not made in accordance with the provisions of subsection
(c) of this section; and

(B) of the legal effect and consequences of—

(i) an agreement of the kind specified in subsection
(c) of this section; and

(ii) a default under such an agreement; and

(2) determine whether the agreement that the debtor
desires to make complies with the requirements of subsec-
tion (c)(6) of this section, if the consideration for such
agreement is based in whole or in part on a consumer debt
that is not secured by real property of the debtor.

(e) Except as provided in subsection (a)(3) of this section,
discharge of a debt of the debtor does not affect the liability
of any other entity on, or the property of any other entity for,
such debt.

(f) Nothing contained in subsection (c) or (d) of this section
prevents a debtor from voluntarily repaying any debt.
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(g)(1)(A) After notice and hearing, a court that enters an
order confirming a plan of reorganization under chapter 11
may issue, in connection with such order, an injunction in
accordance with this subsection to supplement the injunctive
effect of a discharge under this section.

(B) An injunction may be issued under subparagraph
(A) to enjoin entities from taking legal action for the
purpose of directly or indirectly collecting, recovering, or
receiving payment or recovery with respect to any claim
or demand that, under a plan of reorganization, is to be
paid in whole or in part by a trust described in paragraph
(2)(B)(i), except such legal actions as are expressly al-
lowed by the injunction, the confirmation order, or the
plan of reorganization.

(2)(A) Subject to subsection (h), if the requirements of
subparagraph (B) are met at the time an injunction de-
scribed in paragraph (1) is entered, then after entry of such
injunction, any proceeding that involves the validity, appli-
cation, construction, or modification of such injunction, or
of this subsection with respect to such injunction, may be
commenced only in the district court in which such injunc-
tion was entered, and such court shall have exclusive
jurisdiction over any such proceeding without regard to the
amount in controversy.

(B) The requirements of this subparagraph are that—

(i) the injunction is to be implemented in connection
with a trust that, pursuant to the plan of reorganiza-
tion—

(I) is to assume the liabilities of a debtor which at
the time of entry of the order for relief has been
named as a defendant in personal injury, wrongful
death, or property-damage actions seeking recovery
for damages allegedly caused by the presence of, or
exposure to, asbestos or asbestos-containing
products;

(II) is to be funded in whole or in part by the
securities of 1 or more debtors involved in such plan
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and by the obligation of such debtor or debtors to
make future payments, including dividends;

(III) is to own, or by the exercise of rights granted
under such plan would be entitled to own if specified
contingencies occur, a majority of the voting shares
of—

(aa) each such debtor;
(bb) the parent corporation of each such debtor;

or
(cc) a subsidiary of each such debtor that is also

a debtor; and
(IV) is to use its assets or income to pay claims and

demands; and
(ii) subject to subsection (h), the court determines

that—
(I) the debtor is likely to be subject to substantial

future demands for payment arising out of the same
or similar conduct or events that gave rise to the
claims that are addressed by the injunction;

(II) the actual amounts, numbers, and timing of
such future demands cannot be determined;

(III) pursuit of such demands outside the proce-
dures prescribed by such plan is likely to threaten
the plan’s purpose to deal equitably with claims and
future demands;

(IV) as part of the process of seeking confirmation
of such plan—

(aa) the terms of the injunction proposed to be
issued under paragraph (1)(A), including any pro-
visions barring actions against third parties pursu-
ant to paragraph (4)(A), are set out in such plan
and in any disclosure statement supporting the
plan; and

(bb) a separate class or classes of the claimants
whose claims are to be addressed by a trust de-
scribed in clause (i) is established and votes, by at
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least 75 percent of those voting, in favor of the
plan; and

(V) subject to subsection (h), pursuant to court
orders or otherwise, the trust will operate through
mechanisms such as structured, periodic, or supple-
mental payments, pro rata distributions, matrices,
or periodic review of estimates of the numbers and
values of present claims and future demands, or
other comparable mechanisms, that provide reason-
able assurance that the trust will value, and be in
a financial position to pay, present claims and future
demands that involve similar claims in substantially
the same manner.

(3)(A) If the requirements of paragraph (2)(B) are met
and the order confirming the plan of reorganization was
issued or affirmed by the district court that has jurisdiction
over the reorganization case, then after the time for appeal
of the order that issues or affirms the plan—

(i) the injunction shall be valid and enforceable and
may not be revoked or modified by any court except
through appeal in accordance with paragraph (6);

(ii) no entity that pursuant to such plan or thereafter
becomes a direct or indirect transferee of, or successor
to any assets of, a debtor or trust that is the subject
of the injunction shall be liable with respect to any
claim or demand made against such entity by reason
of its becoming such a transferee or successor; and

(iii) no entity that pursuant to such plan or thereafter
makes a loan to such a debtor or trust or to such a
successor or transferee shall, by reason of making the
loan, be liable with respect to any claim or demand
made against such entity, nor shall any pledge of assets
made in connection with such a loan be upset or im-
paired for that reason;

(B) Subparagraph (A) shall not be construed to—

(i) imply that an entity described in subparagraph
(A)(ii) or (iii) would, if this paragraph were not

§ 524CREDITORS, THE DEBTOR, AND THE ESTATE 197

 0197 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 1835 

For Internal Bankruptcy Court Use Only 



applicable, necessarily be liable to any entity by reason
of any of the acts described in subparagraph (A);

(ii) relieve any such entity of the duty to comply with,
or of liability under, any Federal or State law regarding
the making of a fraudulent conveyance in a transaction
described in subparagraph (A)(ii) or (iii); or

(iii) relieve a debtor of the debtor’s obligation to
comply with the terms of the plan of reorganization,
or affect the power of the court to exercise its authority
under sections 1141 and 1142 to compel the debtor to
do so.

(4)(A)(i) Subject to subparagraph (B), an injunction de-
scribed in paragraph (1) shall be valid and enforceable
against all entities that it addresses.

(ii) Notwithstanding the provisions of section 524(e),
such an injunction may bar any action directed against
a third party who is identifiable from the terms of such
injunction (by name or as part of an identifiable group)
and is alleged to be directly or indirectly liable for the
conduct of, claims against, or demands on the debtor
to the extent such alleged liability of such third party
arises by reason of—

(I) the third party’s ownership of a financial inter-
est in the debtor, a past or present affiliate of the
debtor, or a predecessor in interest of the debtor;

(II) the third party’s involvement in the manage-
ment of the debtor or a predecessor in interest of the
debtor, or service as an officer, director or employee
of the debtor or a related party;

(III) the third party’s provision of insurance to the
debtor or a related party; or

(IV) the third party’s involvement in a transaction
changing the corporate structure, or in a loan or
other financial transaction affecting the financial
condition, of the debtor or a related party, including
but not limited to—
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(aa) involvement in providing financing (debt or
equity), or advice to an entity involved in such a
transaction; or

(bb) acquiring or selling a financial interest in
an entity as part of such a transaction.

(iii) As used in this subparagraph, the term “related
party” means—

(I) a past or present affiliate of the debtor;

(II) a predecessor in interest of the debtor; or

(III) any entity that owned a financial interest in—

(aa) the debtor;

(bb) a past or present affiliate of the debtor; or

(cc) a predecessor in interest of the debtor.

(B) Subject to subsection (h), if, under a plan of reorga-
nization, a kind of demand described in such plan is to
be paid in whole or in part by a trust described in
paragraph (2)(B)(i) in connection with which an injunc-
tion described in paragraph (1) is to be implemented,
then such injunction shall be valid and enforceable with
respect to a demand of such kind made, after such plan
is confirmed, against the debtor or debtors involved, or
against a third party described in subparagraph (A)(ii),
if—

(i) as part of the proceedings leading to issuance of
such injunction, the court appoints a legal representa-
tive for the purpose of protecting the rights of persons
that might subsequently assert demands of such kind,
and

(ii) the court determines, before entering the order
confirming such plan, that identifying such debtor or
debtors, or such third party (by name or as part of an
identifiable group), in such injunction with respect to
such demands for purposes of this subparagraph is fair
and equitable with respect to the persons that might
subsequently assert such demands, in light of the
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benefits provided, or to be provided, to such trust on
behalf of such debtor or debtors or such third party.

(5) In this subsection, the term “demand” means a de-
mand for payment, present or future, that—

(A) was not a claim during the proceedings leading to
the confirmation of a plan of reorganization;

(B) arises out of the same or similar conduct or events
that gave rise to the claims addressed by the injunction
issued under paragraph (1); and

(C) pursuant to the plan, is to be paid by a trust
described in paragraph (2)(B)(i).

(6) Paragraph (3)(A)(i) does not bar an action taken by
or at the direction of an appellate court on appeal of an
injunction issued under paragraph (1) or of the order of
confirmation that relates to the injunction.

(7) This subsection does not affect the operation of section
1144 or the power of the district court to refer a proceeding
under section 157 of title 28 or any reference of a proceeding
made prior to the date of the enactment of this subsection.

(h) Application to Existing Injunctions. For purposes of
subsection (g)—

(1) subject to paragraph (2), if an injunction of the kind
described in subsection (g)(1)(B) was issued before the date
of the enactment of this Act [enacted Oct. 22, 1994], as part
of a plan of reorganization confirmed by an order entered
before such date, then the injunction shall be considered
to meet the requirements of subsection (g)(2)(B) for pur-
poses of subsection (g)(2)(A), and to satisfy subsection
(g)(4)(A)(ii), if—

(A) the court determined at the time the plan was
confirmed that the plan was fair and equitable in accor-
dance with the requirements of section 1129(b);

(B) as part of the proceedings leading to issuance of
such injunction and confirmation of such plan, the court
had appointed a legal representative for the purpose of
protecting the rights of persons that might subsequently
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assert demands described in subsection (g)(4)(B) with
respect to such plan; and

(C) such legal representative did not object to confirma-
tion of such plan or issuance of such injunction; and

(2) for purposes of paragraph (1), if a trust described in
subsection (g)(2)(B)(i) is subject to a court order on the date
of the enactment of this Act [enacted Oct. 22, 1994] staying
such trust from settling or paying further claims—

(A) the requirements of subsection (g)(2)(B)(ii)(V) shall
not apply with respect to such trust until such stay is
lifted or dissolved; and

(B) if such trust meets such requirements on the date
such stay is lifted or dissolved, such trust shall be consid-
ered to have met such requirements continuously from
the date of the enactment of this Act [enacted Oct. 22,
1994].

(i) The willful failure of a creditor to credit payments
received under a plan confirmed under this title, unless the
order confirming the plan is revoked, the plan is in default,
or the creditor has not received payments required to be made
under the plan in the manner required by the plan (including
crediting the amounts required under the plan), shall consti-
tute a violation of an injunction under subsection (a)(2) if the
act of the creditor to collect and failure to credit payments in
the manner required by the plan caused material injury to the
debtor.

(j) Subsection (a)(2) does not operate as an injunction
against an act by a creditor that is the holder of a secured
claim, if—

(1) such creditor retains a security interest in real property
that is the principal residence of the debtor;

(2) such act is in the ordinary course of business between
the creditor and the debtor; and

(3) such act is limited to seeking or obtaining periodic
payments associated with a valid security interest in lieu
of pursuit of in rem relief to enforce the lien.
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(k)(1) The disclosures required under subsection (c)(2) shall
consist of the disclosure statement described in paragraph (3),
completed as required in that paragraph, together with the
agreement specified in subsection (c), statement, declaration,
motion and order described, respectively, in paragraphs (4)
through (8), and shall be the only disclosures required in
connection with entering into such agreement.

(2) Disclosures made under paragraph (1) shall be made
clearly and conspicuously and in writing. The terms
“Amount Reaffirmed” and “Annual Percentage Rate” shall
be disclosed more conspicuously than other terms, data or
information provided in connection with this disclosure,
except that the phrases “Before agreeing to reaffirm a debt,
review these important disclosures” and “Summary of Reaf-
firmation Agreement” may be equally conspicuous. Disclo-
sures may be made in a different order and may use termi-
nology different from that set forth in paragraphs (2)
through (8), except that the terms “Amount Reaffirmed” and
“Annual Percentage Rate” must be used where indicated.

(3) The disclosure statement required under this para-
graph shall consist of the following:

(A) The statement: “Part A: Before agreeing to reaffirm
a debt, review these important disclosures:”;

(B) Under the heading “Summary of Reaffirmation
Agreement”, the statement: “This Summary is made pur-
suant to the requirements of the Bankruptcy Code”;

(C) The “Amount Reaffirmed”, using that term, which
shall be—

(i) the total amount of debt that the debtor agrees to
reaffirm by entering into an agreement of the kind
specified in subsection (c), and

(ii) the total of any fees and costs accrued as of the
date of the disclosure statement, related to such total
amount.

(D) In conjunction with the disclosure of the “Amount
Reaffirmed”, the statements—
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(i) “The amount of debt you have agreed to reaffirm”;
and

(ii) “Your credit agreement may obligate you to pay
additional amounts which may come due after the date
of this disclosure. Consult your credit agreement.”.

(E) The “Annual Percentage Rate”, using that term,
which shall be disclosed as—

(i) if, at the time the petition is filed, the debt is an
extension of credit under an open end credit plan, as
the terms “credit” and “open end credit plan” are defined
in section 103 of the Truth in Lending Act, then—

(I) the annual percentage rate determined under
paragraphs (5) and (6) of section 127(b) of the Truth
in Lending Act, as applicable, as disclosed to the
debtor in the most recent periodic statement prior to
entering into an agreement of the kind specified in
subsection (c) or, if no such periodic statement has
been given to the debtor during the prior 6 months,
the annual percentage rate as it would have been so
disclosed at the time the disclosure statement is given
to the debtor, or to the extent this annual percentage
rate is not readily available or not applicable, then

(II) the simple interest rate applicable to the
amount reaffirmed as of the date the disclosure state-
ment is given to the debtor, or if different simple
interest rates apply to different balances, the simple
interest rate applicable to each such balance, identify-
ing the amount of each such balance included in the
amount reaffirmed, or

(III) if the entity making the disclosure elects, to
disclose the annual percentage rate under subclause
(I) and the simple interest rate under subclause (II);
or

(ii) if, at the time the petition is filed, the debt is an
extension of credit other than under an open end credit
plan, as the terms “credit” and “open end credit plan”
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are defined in section 103 of the Truth in Lending Act,
then—

(I) the annual percentage rate under section
128(a)(4) of the Truth in Lending Act, as disclosed
to the debtor in the most recent disclosure statement
given to the debtor prior to the entering into an
agreement of the kind specified in subsection (c) with
respect to the debt, or, if no such disclosure statement
was given to the debtor, the annual percentage rate
as it would have been so disclosed at the time the
disclosure statement is given to the debtor, or to the
extent this annual percentage rate is not readily
available or not applicable, then

(II) the simple interest rate applicable to the
amount reaffirmed as of the date the disclosure state-
ment is given to the debtor, or if different simple
interest rates apply to different balances, the simple
interest rate applicable to each such balance, identify-
ing the amount of such balance included in the
amount reaffirmed, or

(III) if the entity making the disclosure elects, to
disclose the annual percentage rate under (I) and the
simple interest rate under (II).

(F) If the underlying debt transaction was disclosed as
a variable rate transaction on the most recent disclosure
given under the Truth in Lending Act, by stating “The
interest rate on your loan may be a variable interest rate
which changes from time to time, so that the annual
percentage rate disclosed here may be higher or lower.”

(G) If the debt is secured by a security interest which
has not been waived in whole or in part or determined
to be void by a final order of the court at the time of the
disclosure, by disclosing that a security interest or lien in
goods or property is asserted over some or all of the debts
the debtor is reaffirming and listing the items and their
original purchase price that are subject to the asserted
security interest, or if not a purchase-money security
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interest then listing by items or types and the original
amount of the loan.

(H) At the election of the creditor, a statement of the
repayment schedule using 1 or a combination of the
following—

(i) by making the statement: “Your first payment in
the amount of $  is due on  but the future
payment amount may be different. Consult your reaffir-
mation agreement or credit agreement, as applicable.”,
and stating the amount of the first payment and the due
date of that payment in the places provided;

(ii) by making the statement: “Your payment schedule
will be:”, and describing the repayment schedule with
the number, amount, and due dates or period of pay-
ments scheduled to repay the debts reaffirmed to the
extent then known by the disclosing party; or

(iii) by describing the debtor’s repayment obligations
with reasonable specificity to the extent then known by
the disclosing party.

(I) The following statement: “Note: When this disclosure
refers to what a creditor ‘may’ do, it does not use the word
‘may’ to give the creditor specific permission. The word
‘may’ is used to tell you what might occur if the law
permits the creditor to take the action. If you have ques-
tions about your reaffirming a debt or what the law
requires, consult with the attorney who helped you negoti-
ate this agreement reaffirming a debt. If you don’t have
an attorney helping you, the judge will explain the effect
of your reaffirming a debt when the hearing on the reaffir-
mation agreement is held.”.

(J)(i) The following additional statements: 

“Reaffirming a debt is a serious financial decision. The
law requires you to take certain steps to make sure the
decision is in your best interest. If these steps are not
completed, the reaffirmation agreement is not effective,
even though you have signed it.
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“1. Read the disclosures in this Part A carefully.
Consider the decision to reaffirm carefully. Then, if you
want to reaffirm, sign the reaffirmation agreement in
Part B (or you may use a separate agreement you and
your creditor agree on).

“2. Complete and sign Part D and be sure you can
afford to make the payments you are agreeing to make
and have received a copy of the disclosure statement and
a completed and signed reaffirmation agreement.

“3. If you were represented by an attorney during the
negotiation of your reaffirmation agreement, the attor-
ney must have signed the certification in Part C.

“4. If you were not represented by an attorney during
the negotiation of your reaffirmation agreement, you
must have completed and signed Part E.

“5. The original of this disclosure must be filed with
the court by you or your creditor. If a separate reaffir-
mation agreement (other than the one in Part B) has
been signed, it must be attached.

“6. If you were represented by an attorney during the
negotiation of your reaffirmation agreement, your reaf-
firmation agreement becomes effective upon filing with
the court unless the reaffirmation is presumed to be an
undue hardship as explained in Part D.

“7. If you were not represented by an attorney during
the negotiation of your reaffirmation agreement, it will
not be effective unless the court approves it. The court
will notify you of the hearing on your reaffirmation
agreement. You must attend this hearing in bankruptcy
court where the judge will review your reaffirmation
agreement. The bankruptcy court must approve your
reaffirmation agreement as consistent with your best
interests, except that no court approval is required if
your reaffirmation agreement is for a consumer debt
secured by a mortgage, deed of trust, security deed, or
other lien on your real property, like your home.
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“Your right to rescind (cancel) your reaffirmation agree-
ment. You may rescind (cancel) your reaffirmation agree-
ment at any time before the bankruptcy court enters a
discharge order, or before the expiration of the 60-day
period that begins on the date your reaffirmation agree-
ment is filed with the court, whichever occurs later. To
rescind (cancel) your reaffirmation agreement, you must
notify the creditor that your reaffirmation agreement is
rescinded (or canceled).

“What are your obligations if you reaffirm the debt? A
reaffirmed debt remains your personal legal obligation.
It is not discharged in your bankruptcy case. That means
that if you default on your reaffirmed debt after your
bankruptcy case is over, your creditor may be able to take
your property or your wages. Otherwise, your obligations
will be determined by the reaffirmation agreement which
may have changed the terms of the original agreement.
For example, if you are reaffirming an open end credit
agreement, the creditor may be permitted by that agree-
ment or applicable law to change the terms of that agree-
ment in the future under certain conditions.

“Are you required to enter into a reaffirmation agree-
ment by any law? No, you are not required to reaffirm a
debt by any law. Only agree to reaffirm a debt if it is in
your best interest. Be sure you can afford the payments
you agree to make.

“What if your creditor has a security interest or lien?
Your bankruptcy discharge does not eliminate any lien on
your property. A “lien” is often referred to as a security
interest, deed of trust, mortgage or security deed. Even if
you do not reaffirm and your personal liability on the debt
is discharged, because of the lien your creditor may still
have the right to take the security property if you do not
pay the debt or default on it. If the lien is on an item of
personal property that is exempt under your State’s law
or that the trustee has abandoned, you may be able to
redeem the item rather than reaffirm the debt. To redeem,
you make a single payment to the creditor equal to the
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current value of the security property, as agreed by the
parties or determined by the court.”.

(ii) In the case of a reaffirmation under subsection
(m)(2), numbered paragraph 6 in the disclosures re-
quired by clause (i) of this subparagraph shall read as
follows: 

“6. If you were represented by an attorney during the
negotiation of your reaffirmation agreement, your reaf-
firmation agreement becomes effective upon filing with
the court.”.

(4) The form of such agreement required under this para-
graph shall consist of the following: 

“Part B: Reaffirmation Agreement. I (we) agree to reaffirm
the debts arising under the credit agreement described
below.

“Brief description of credit agreement:

“Description of any changes to the credit agreement made
as part of this reaffirmation agreement:

“Signature:                               Date:   

“Borrower:

“Co-borrower, if also reaffirming these debts:

“Accepted by creditor:

“Date of creditor acceptance:”. 

(5) The declaration shall consist of the following:

(A) The following certification: 

“Part C: Certification by Debtor’s Attorney (If Any).

“I hereby certify that (1) this agreement represents a
fully informed and voluntary agreement by the debtor; (2)
this agreement does not impose an undue hardship on the
debtor or any dependent of the debtor; and (3) I have fully
advised the debtor of the legal effect and consequences of
this agreement and any default under this agreement.

“Signature of Debtor’s Attorney:              Date:”.
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(B) If a presumption of undue hardship has been estab-
lished with respect to such agreement, such certification
shall state that in the opinion of the attorney, the debtor
is able to make the payment.

(C) In the case of a reaffirmation agreement under
subsection (m)(2), subparagraph (B) is not applicable.

(6)(A) The statement in support of such agreement, which
the debtor shall sign and date prior to filing with the court,
shall consist of the following: 

“Part D: Debtor’s Statement in Support of Reaffirmation
Agreement.

“1. I believe this reaffirmation agreement will not impose
an undue hardship on my dependents or me. I can afford
to make the payments on the reaffirmed debt because my
monthly income (take home pay plus any other income
received) is $ , and my actual current monthly ex-
penses including monthly payments on post-bankruptcy
debt and other reaffirmation agreements total $ ,
leaving $  to make the required payments on this
reaffirmed debt. I understand that if my income less my
monthly expenses does not leave enough to make the pay-
ments, this reaffirmation agreement is presumed to be an
undue hardship on me and must be reviewed by the court.
However, this presumption may be overcome if I explain to
the satisfaction of the court how I can afford to make the
payments here: .

“2. I received a copy of the Reaffirmation Disclosure
Statement in Part A and a completed and signed reaffirma-
tion agreement.”. 

(B) Where the debtor is represented by an attorney and
is reaffirming a debt owed to a creditor defined in section
19(b)(1)(A)(iv) of the Federal Reserve Act, the statement
of support of the reaffirmation agreement, which the
debtor shall sign and date prior to filing with the court,
shall consist of the following: 

“I believe this reaffirmation agreement is in my finan-
cial interest. I can afford to make the payments on the
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reaffirmed debt. I received a copy of the Reaffirmation
Disclosure Statement in Part A and a completed and
signed reaffirmation agreement.”. 
(7) The motion that may be used if approval of such

agreement by the court is required in order for it to be
effective, shall be signed and dated by the movant and shall
consist of the following: 

“Part E: Motion for Court Approval (To be completed only
if the debtor is not represented by an attorney.). I (we), the
debtor(s), affirm the following to be true and correct:

“I am not represented by an attorney in connection with
this reaffirmation agreement.

“I believe this reaffirmation agreement is in my best
interest based on the income and expenses I have disclosed
in my Statement in Support of this reaffirmation agreement,
and because (provide any additional relevant reasons the
court should consider):

“Therefore, I ask the court for an order approving this
reaffirmation agreement.”. 

(8) The court order, which may be used to approve such
agreement, shall consist of the following: 

“Court Order: The court grants the debtor’s motion and
approves the reaffirmation agreement described above.”. 
(l) Notwithstanding any other provision of this title the

following shall apply:
(1) A creditor may accept payments from a debtor before

and after the filing of an agreement of the kind specified in
subsection (c) with the court.

(2) A creditor may accept payments from a debtor under
such agreement that the creditor believes in good faith to
be effective.

(3) The requirements of subsections (c)(2) and (k) shall be
satisfied if disclosures required under those subsections are
given in good faith.

(m)(1) Until 60 days after an agreement of the kind specified
in subsection (c) is filed with the court (or such additional
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period as the court, after notice and a hearing and for cause,
orders before the expiration of such period), it shall be pre-
sumed that such agreement is an undue hardship on the
debtor if the debtor’s monthly income less the debtor’s monthly
expenses as shown on the debtor’s completed and signed
statement in support of such agreement required under subsec-
tion (k)(6)(A) is less than the scheduled payments on the
reaffirmed debt. This presumption shall be reviewed by the
court. The presumption may be rebutted in writing by the
debtor if the statement includes an explanation that identifies
additional sources of funds to make the payments as agreed
upon under the terms of such agreement. If the presumption
is not rebutted to the satisfaction of the court, the court may
disapprove such agreement. No agreement shall be disap-
proved without notice and a hearing to the debtor and creditor,
and such hearing shall be concluded before the entry of the
debtor’s discharge.

(2) This subsection does not apply to reaffirmation agree-
ments where the creditor is a credit union, as defined in
section 19(b)(1)(A)(iv) of the Federal Reserve Act

11 U.S.C. § 525

§ 525. Protection against discriminatory
treatment

(a) Except as provided in the Perishable Agricultural Com-
modities Act, 1930, the Packers and Stockyards Act, 1921,
and section 1 of the Act entitled “An Act making appropria-
tions for the Department of Agriculture for the fiscal year
ending June 30, 1944, and for other purposes,” approved July
12, 1943, a governmental unit may not deny, revoke, suspend,
or refuse to renew a license, permit, charter, franchise, or
other similar grant to, condition such a grant to, discriminate
with respect to such a grant against, deny employment to,
terminate the employment of, or discriminate with respect to
employment against, a person that is or has been a debtor
under this title or a bankrupt or a debtor under the Bank-
ruptcy Act or another person with whom such bankrupt or

§ 525CREDITORS, THE DEBTOR, AND THE ESTATE 211

 0211 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 1957 

For Internal Bankruptcy Court Use Only 

Table of Guidance
Note
524 (m)(2) exception for credit unions.



debtor has been associated, solely because such bankrupt or
debtor is or has been a debtor under this title or a bankrupt
or debtor under the Bankruptcy Act, has been insolvent before
the commencement of the case under this title, or during the
case but before the debtor is granted or denied a discharge,
or has not paid a debt that is dischargeable in the case under
this title or that was discharged under the Bankruptcy Act.

(b) No private employer may terminate the employment of,
or discriminate with respect to employment against, an indi-
vidual who is or has been a debtor under this title, a debtor
or bankrupt under the Bankruptcy Act, or an individual
associated with such debtor or bankrupt, solely because such
debtor or bankrupt—

(1) is or has been a debtor under this title or a debtor
or bankrupt under the Bankruptcy Act;

(2) has been insolvent before the commencement of a case
under this title or during the case but before the grant or
denial of a discharge; or

(3) has not paid a debt that is dischargeable in a case
under this title or that was discharged under the Bank-
ruptcy Act.
(c)(1) A governmental unit that operates a student grant

or loan program and a person engaged in a business that
includes the making of loans guaranteed or insured under a
student loan program may not deny a student grant, loan,
loan guarantee, or loan insurance to a person that is or has
been a debtor under this title or a bankrupt or debtor under
the Bankruptcy Act, or another person with whom the debtor
or bankrupt has been associated, because the debtor or
bankrupt is or has been a debtor under this title or a bankrupt
or debtor under the Bankruptcy Act, has been insolvent before
the commencement of a case under this title or during the
pendency of the case but before the debtor is granted or
denied a discharge, or has not paid a debt that is discharge-
able in the case under this title or that was discharged under
the Bankruptcy Act.

(2) In this section, “student loan program” means the any
program operated under part B, D, or E of title IV of the
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Higher Education Act of 1965 or a similar program operated
under State or local law.

11 U.S.C. § 526

§ 526. Restrictions on debt relief agencies

(a) A debt relief agency shall not—
(1) fail to perform any service that such agency informed

an assisted person or prospective assisted person it would
provide in connection with a case or proceeding under this
title;

(2) make any statement, or counsel or advise any assisted
person or prospective assisted person to make a statement
in a document filed in a case or proceeding under this title,
that is untrue and misleading, or that upon the exercise of
reasonable care, should have been known by such agency
to be untrue or misleading;

(3) misrepresent to any assisted person or prospective
assisted person, directly or indirectly, affirmatively or by
material omission, with respect to—

(A) the services that such agency will provide to such
person; or

(B) the benefits and risks that may result if such person
becomes a debtor in a case under this title; or

(4) advise an assisted person or prospective assisted per-
son to incur more debt in contemplation of such person filing
a case under this title or to pay an attorney or bankruptcy
petition preparer fee or charge for services performed as part
of preparing for or representing a debtor in a case under this
title.

(b) Any waiver by any assisted person of any protection or
right provided under this section shall not be enforceable
against the debtor by any Federal or State court or any other
person, but may be enforced against a debt relief agency.

(c)(1) Any contract for bankruptcy assistance between a debt
relief agency and an assisted person that does not comply with
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the material requirements of this section, section 527, or
section 528 shall be void and may not be enforced by any
Federal or State court or by any other person, other than such
assisted person.

(2) Any debt relief agency shall be liable to an assisted
person in the amount of any fees or charges in connection
with providing bankruptcy assistance to such person that
such debt relief agency has received, for actual damages,
and for reasonable attorneys’ fees and costs if such agency
is found, after notice and a hearing, to have—

(A) intentionally or negligently failed to comply with
any provision of this section, section 527, or section 528
with respect to a case or proceeding under this title for
such assisted person;

(B) provided bankruptcy assistance to an assisted per-
son in a case or proceeding under this title that is dis-
missed or converted to a case under another chapter of
this title because of such agency’s intentional or negligent
failure to file any required document including those
specified in section 521; or

(C) intentionally or negligently disregarded the mate-
rial requirements of this title or the Federal Rules of
Bankruptcy Procedure applicable to such agency.

(3) In addition to such other remedies as are provided
under State law, whenever the chief law enforcement officer
of a State, or an official or agency designated by a State,
has reason to believe that any person has violated or is
violating this section, the State—

(A) may bring an action to enjoin such violation;

(B) may bring an action on behalf of its residents to
recover the actual damages of assisted persons arising
from such violation, including any liability under para-
graph (2); and

(C) in the case of any successful action under subpara-
graph (A) or (B), shall be awarded the costs of the action
and reasonable attorneys’ fees as determined by the court.
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(4) The district courts of the United States for districts
located in the State shall have concurrent jurisdiction of any
action under subparagraph (A) or (B) of paragraph (3).

(5) Notwithstanding any other provision of Federal law
and in addition to any other remedy provided under Federal
or State law, if the court, on its own motion or on the motion
of the United States trustee or the debtor, finds that a person
intentionally violated this section, or engaged in a clear and
consistent pattern or practice of violating this section, the
court may—

(A) enjoin the violation of such section; or

(B) impose an appropriate civil penalty against such
person.

(d) No provision of this section, section 527, or section 528
shall—

(1) annul, alter, affect, or exempt any person subject to
such sections from complying with any law of any State
except to the extent that such law is inconsistent with those
sections, and then only to the extent of the inconsistency; or

(2) be deemed to limit or curtail the authority or ability—

(A) of a State or subdivision or instrumentality thereof,
to determine and enforce qualifications for the practice of
law under the laws of that State; or

(B) of a Federal court to determine and enforce the
qualifications for the practice of law before that court.

11 U.S.C. § 527

§ 527. Disclosures

(a) A debt relief agency providing bankruptcy assistance to
an assisted person shall provide—

(1) the written notice required under section 342(b)(1); and

(2) to the extent not covered in the written notice described
in paragraph (1), and not later than 3 business days after
the first date on which a debt relief agency first offers to
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provide any bankruptcy assistance services to an assisted
person, a clear and conspicuous written notice advising
assisted persons that—

(A) all information that the assisted person is required
to provide with a petition and thereafter during a case
under this title is required to be complete, accurate, and
truthful;

(B) all assets and all liabilities are required to be
completely and accurately disclosed in the documents
filed to commence the case, and the replacement value of
each asset as defined in section 506 must be stated in those
documents where requested after reasonable inquiry to
establish such value;

(C) current monthly income, the amounts specified in
section 707(b)(2), and, in a case under chapter 13 of this
title, disposable income (determined in accordance with
section 707(b)(2)), are required to be stated after reason-
able inquiry; and

(D) information that an assisted person provides during
their case may be audited pursuant to this title, and that
failure to provide such information may result in dis-
missal of the case under this title or other sanction,
including a criminal sanctions.

(b) A debt relief agency providing bankruptcy assistance to
an assisted person shall provide each assisted person at the
same time as the notices required under subsection (a)(1) the
following statement, to the extent applicable, or one substan-
tially similar. The statement shall be clear and conspicuous
and shall be in a single document separate from other docu-
ments or notices provided to the assisted person: 

“IMPORTANT INFORMATION ABOUT BANKRUPTCY
ASSISTANCE SERVICES FROM AN ATTORNEY OR
BANKRUPTCY PETITION PREPARER.

“If you decide to seek bankruptcy relief, you can represent
yourself, you can hire an attorney to represent you, or you can
get help in some localities from a bankruptcy petition preparer
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who is not an attorney. THE LAW REQUIRES AN ATTOR-
NEY OR BANKRUPTCY PETITION PREPARER TO GIVE
YOU A WRITTEN CONTRACT SPECIFYING WHAT THE
ATTORNEY OR BANKRUPTCY PETITION PREPARER
WILL DO FOR YOU AND HOW MUCH IT WILL COST. Ask
to see the contract before you hire anyone.

“The following information helps you understand what
must be done in a routine bankruptcy case to help you evaluate
how much service you need. Although bankruptcy can be
complex, many cases are routine.

“Before filing a bankruptcy case, either you or your attorney
should analyze your eligibility for different forms of debt relief
available under the Bankruptcy Code and which form of relief
is most likely to be beneficial for you. Be sure you understand
the relief you can obtain and its limitations. To file a bank-
ruptcy case, documents called a Petition, Schedules and State-
ment of Financial Affairs, as well as in some cases a Statement
of Intention need to be prepared correctly and filed with the
bankruptcy court. You will have to pay a filing fee to the
bankruptcy court. Once your case starts, you will have to
attend the required first meeting of creditors where you may
be questioned by a court official called a “trustee” and by
creditors.

“If you choose to file a chapter 7 case, you may be asked by
a creditor to reaffirm a debt. You may want help deciding
whether to do so. A creditor is not permitted to coerce you into
reaffirming your debts.

“If you choose to file a chapter 13 case in which you repay
your creditors what you can afford over 3 to 5 years, you may
also want help with preparing your chapter 13 plan and with
the confirmation hearing on your plan which will be before
a bankruptcy judge.

“If you select another type of relief under the Bankruptcy
Code other than chapter 7 or chapter 13, you will want to find
out what should be done from someone familiar with that type
of relief.

“Your bankruptcy case may also involve litigation. You are
generally permitted to represent yourself in litigation in
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bankruptcy court, but only attorneys, not bankruptcy petition
preparers, can give you legal advice.”. 

(c) Except to the extent the debt relief agency provides the
required information itself after reasonably diligent inquiry
of the assisted person or others so as to obtain such informa-
tion reasonably accurately for inclusion on the petition, sched-
ules or statement of financial affairs, a debt relief agency
providing bankruptcy assistance to an assisted person, to the
extent permitted by nonbankruptcy law, shall provide each
assisted person at the time required for the notice required
under subsection (a)(1) reasonably sufficient information
(which shall be provided in a clear and conspicuous writing)
to the assisted person on how to provide all the information
the assisted person is required to provide under this title
pursuant to section 521, including—

(1) how to value assets at replacement value, determine
current monthly income, the amounts specified in section
707(b)(2) and, in a chapter 13 case, how to determine
disposable income in accordance with section 707(b)(2) and
related calculations;

(2) how to complete the list of creditors, including how to
determine what amount is owed and what address for the
creditor should be shown; and

(3) how to determine what property is exempt and how
to value exempt property at replacement value as defined
in section 506.

(d) A debt relief agency shall maintain a copy of the notices
required under subsection (a) of this section for 2 years after
the date on which the notice is given the assisted person.

11 U.S.C. § 528

§ 528. Requirements for debt relief agencies

(a) A debt relief agency shall—

(1) not later than 5 business days after the first date on
which such agency provides any bankruptcy assistance

218BANKRUPTCY CODE § 528
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services to an assisted person, but prior to such assisted
person’s petition under this title being filed, execute a writ-
ten contract with such assisted person that explains clearly
and conspicuously—

(A) the services such agency will provide to such assisted
person; and

(B) the fees or charges for such services, and the terms
of payment;

(2) provide the assisted person with a copy of the fully
executed and completed contract;

(3) clearly and conspicuously disclose in any advertise-
ment of bankruptcy assistance services or of the benefits of
bankruptcy directed to the general public (whether in gen-
eral media, seminars or specific mailings, telephonic or
electronic messages, or otherwise) that the services or bene-
fits are with respect to bankruptcy relief under this title; and

(4) clearly and conspicuously use the following statement
in such advertisement: “We are a debt relief agency. We help
people file for bankruptcy relief under the Bankruptcy
Code.” or a substantially similar statement.

(b)(1) An advertisement of bankruptcy assistance services or
of the benefits of bankruptcy directed to the general public
includes—

(A) descriptions of bankruptcy assistance in connection
with a chapter 13 plan whether or not chapter 13 is
specifically mentioned in such advertisement; and

(B) statements such as “federally supervised repayment
plan” or “Federal debt restructuring help” or other similar
statements that could lead a reasonable consumer to
believe that debt counseling was being offered when in fact
the services were directed to providing bankruptcy assis-
tance with a chapter 13 plan or other form of bankruptcy
relief under this title.

(2) An advertisement, directed to the general public,
indicating that the debt relief agency provides assistance
with respect to credit defaults, mortgage foreclosures,
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eviction proceedings, excessive debt, debt collection pressure,
or inability to pay any consumer debt shall—

(A) disclose clearly and conspicuously in such advertise-
ment that the assistance may involve bankruptcy relief
under this title; and

(B) include the following statement: “We are a debt relief
agency. We help people file for bankruptcy relief under the
Bankruptcy Code.” or a substantially similar statement.

SUBCHAPTER III

The Estate

11 U.S.C. § 541

§ 541. Property of the estate

(a) The commencement of a case under section 301, 302,
or 303 of this title creates an estate. Such estate is comprised
of all the following property, wherever located and by whom-
ever held:

(1) Except as provided in subsections (b) and (c)(2) of this
section, all legal or equitable interests of the debtor in
property as of the commencement of the case.

(2) All interests of the debtor and the debtor’s spouse in
community property as of the commencement of the case
that is—

(A) under the sole, equal, or joint management and
control of the debtor; or

(B) liable for an allowable claim against the debtor, or
for both an allowable claim against the debtor and an
allowable claim against the debtor’s spouse, to the extent
that such interest is so liable.

(3) Any interest in property that the trustee recovers
under section 329(b), 363(n), 543, 550, 553, or 723 of this
title.
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(4) Any interest in property preserved for the benefit of
or ordered transferred to the estate under section 510(c) or
551 of this title.

(5) Any interest in property that would have been prop-
erty of the estate if such interest had been an interest of
the debtor on the date of the filing of the petition, and that
the debtor acquires or becomes entitled to acquire within
180 days after such date—

(A) by bequest, devise, or inheritance;

(B) as a result of a property settlement agreement with
the debtor’s spouse, or of an interlocutory or final divorce
decree; or

(C) as a beneficiary of a life insurance policy or of a
death benefit plan.

(6) Proceeds, product, offspring, rents, or profits of or
from property of the estate, except such as are earnings
from services performed by an individual debtor after the
commencement of the case.

(7) Any interest in property that the estate acquires after
the commencement of the case.

(b) Property of the estate does not include—

(1) any power that the debtor may exercise solely for the
benefit of an entity other than the debtor;

(2) any interest of the debtor as a lessee under a lease
of nonresidential real property that has terminated at the
expiration of the stated term of such lease before the
commencement of the case under this title, and ceases to
include any interest of the debtor as a lessee under a lease
of nonresidential real property that has terminated at the
expiration of the stated term of such lease during the case;

(3) any eligibility of the debtor to participate in programs
authorized under the Higher Education Act of 1965 (20
U.S.C. 1001 et seq.; 42 U.S.C. 2751 et seq.), or any accredi-
tation status or State licensure of the debtor as an educa-
tional institution;
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(4) any interest of the debtor in liquid or gaseous hydro-
carbons to the extent that—

(A)(i) the debtor has transferred or has agreed to
transfer such interest pursuant to a farmout agreement
or any written agreement directly related to a farmout
agreement; and

(ii) but for the operation of this paragraph, the estate
could include the interest referred to in clause (i) only
by virtue of section 365 or 544(a)(3) of this title; or

(B)(i) the debtor has transferred such interest pursuant
to a written conveyance of a production payment to an
entity that does not participate in the operation of the
property from which such production payment is trans-
ferred; and

(ii) but for the operation of this paragraph, the estate
could include the interest referred to in clause (i) only
by virtue of section 365 or 542 of this title; or

(5) funds placed in an education individual retirement
account (as defined in section 530(b)(1) of the Internal
Revenue Code of 1986) not later than 365 days before the
date of the filing of the petition in a case under this title,
but—

(A) only if the designated beneficiary of such account
was a child, stepchild, grandchild, or stepgrandchild of
the debtor for the taxable year for which funds were placed
in such account;

(B) only to the extent that such funds—

(i) are not pledged or promised to any entity in
connection with any extension of credit; and

(ii) are not excess contributions (as described in sec-
tion 4973(e) of the Internal Revenue Code of 1986); and

(C) in the case of funds placed in all such accounts
having the same designated beneficiary not earlier than
720 days nor later than 365 days before such date, only
so much of such funds as does not exceed $5,000;
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(6) funds used to purchase a tuition credit or certificate
or contributed to an account in accordance with section
529(b)(1)(A) of the Internal Revenue Code of 1986 under a
qualified State tuition program (as defined in section
529(b)(1) of such Code) not later than 365 days before the
date of the filing of the petition in a case under this title,
but—

(A) only if the designated beneficiary of the amounts
paid or contributed to such tuition program was a child,
stepchild, grandchild, or stepgrandchild of the debtor for
the taxable year for which funds were paid or contributed;

(B) with respect to the aggregate amount paid or con-
tributed to such program having the same designated
beneficiary, only so much of such amount as does not
exceed the total contributions permitted under section
529(b)(7) of such Code with respect to such beneficiary,
as adjusted beginning on the date of the filing of the
petition in a case under this title by the annual increase
or decrease (rounded to the nearest tenth of 1 percent) in
the education expenditure category of the Consumer Price
Index prepared by the Department of Labor; and

(C) in the case of funds paid or contributed to such
program having the same designated beneficiary not
earlier than 720 days nor later than 365 days before such
date, only so much of such funds as does not exceed
$5,000;

(7) any amount—

(A) withheld by an employer from the wages of employ-
ees for payment as contributions—

(i) to—

(I) an employee benefit plan that is subject to title
I of the Employee Retirement Income Security Act of
1974 or under an employee benefit plan which is a
governmental plan under section 414(d) of the Inter-
nal Revenue Code of 1986;

(II) a deferred compensation plan under section 457
of the Internal Revenue Code of 1986; or
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(III) a tax-deferred annuity under section 403(b) of
the Internal Revenue Code of 1986;

except that such amount under this subparagraph shall
not constitute disposable income as defined in section
1325(b)(2); or

(ii) to a health insurance plan regulated by State law
whether or not subject to such title; or

(B) received by an employer from employees for payment
as contributions—

(i) to—

(I) an employee benefit plan that is subject to title
I of the Employee Retirement Income Security Act of
1974 or under an employee benefit plan which is a
governmental plan under section 414(d) of the Inter-
nal Revenue Code of 1986;

(II) a deferred compensation plan under section 457
of the Internal Revenue Code of 1986; or

(III) a tax-deferred annuity under section 403(b) of
the Internal Revenue Code of 1986;

except that such amount under this subparagraph shall
not constitute disposable income, as defined in section
1325(b)(2); or

(ii) to a health insurance plan regulated by State law
whether or not subject to such title;

(8) subject to subchapter III of chapter 5, any interest of
the debtor in property where the debtor pledged or sold
tangible personal property (other than securities or written
or printed evidences of indebtedness or title ) as collateral
for a loan or advance of money given by a person licensed
under law to make such loans or advances, where—

(A) the tangible personal property is in the possession
of the pledgee or transferee;

(B) the debtor has no obligation to repay the money,
redeem the collateral, or buy back the property at a
stipulated price; and
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(C) neither the debtor nor the trustee have exercised any
right to redeem provided under the contract or State law,
in a timely manner as provided under State law and
section 108(b); or

(5)(9) any interest in cash or cash equivalents that consti-
tute proceeds of a sale by the debtor of a money order that
is made—

(A) on or after the date that is 14 days prior to the date
on which the petition is filed; and

(B) under an agreement with a money order issuer that
prohibits the commingling of such proceeds with property
of the debtor (notwithstanding that, contrary to the
agreement, the proceeds may have been commingled with
property of the debtor),

unless the money order issuer had not taken action, prior
to the filing of the petition, to require compliance with the
prohibition.

Paragraph (4) shall not be construed to exclude from the
estate any consideration the debtor retains, receives, or is
entitled to receive for transferring an interest in liquid or
gaseous hydrocarbons pursuant to a farmout agreement.

(c)(1) Except as provided in paragraph (2) of this subsection,
an interest of the debtor in property becomes property of the
estate under subsection (a)(1), (a)(2), or (a)(5) of this section
notwithstanding any provision in an agreement, transfer
instrument, or applicable nonbankruptcy law—

(A) that restricts or conditions transfer of such interest
by the debtor; or

(B) that is conditioned on the insolvency or financial
condition of the debtor, on the commencement of a case
under this title, or on the appointment of or taking
possession by a trustee in a case under this title or a
custodian before such commencement, and that effects or
gives an option to effect a forfeiture, modification, or
termination of the debtor’s interest in property.
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(2) A restriction on the transfer of a beneficial interest
of the debtor in a trust that is enforceable under applicable
nonbankruptcy law is enforceable in a case under this title.

(d) Property in which the debtor holds, as of the commence-
ment of the case, only legal title and not an equitable interest,
such as a mortgage secured by real property, or an interest
in such a mortgage, sold by the debtor but as to which the
debtor retains legal title to service or supervise the servicing
of such mortgage or interest, becomes property of the estate
under subsection (a)(1) or (2) of this section only to the extent
of the debtor’s legal title to such property, but not to the
extent of any equitable interest in such property that the
debtor does not hold.

(e) In determining whether any of the relationships specified
in paragraph (5)(A) or (6)(A) of subsection (b) exists, a legally
adopted child of an individual (and a child who is a member
of an individual’s household, if placed with such individual
by an authorized placement agency for legal adoption by such
individual), or a foster child of an individual (if such child
has as the child’s principal place of abode the home of the
debtor and is a member of the debtor’s household) shall be
treated as a child of such individual by blood.

(f)1 Notwithstanding any other provision of this title, prop-
erty that is held by a debtor that is a corporation described
in section 501(c)(3) of the Internal Revenue Code of 1986 and

1 [Editors’ Note: Subsections (d) and (e) of section 1221 of the 2005 Act provide:
(d) APPLICABILITY.—The amendments made by this section [including the

addition of subsection (f) to Code section 541] shall apply to a case pending under
title 11, United States Code, on the date of enactment of this Act, or filed under
that title on or after that date of enactment, except that the court shall not confirm
a plan under chapter 11 of title 11, United States Code, without considering
whether this section would substantially affect the rights of a party in interest
who first acquired rights with respect to the debtor after the date of the filing
of the petition. The parties who may appear and be heard in a proceeding under
this section include the attorney general of the State in which the debtor is
incorporated, was formed, or does business.  

(e) RULE OF CONSTRUCTION.—Nothing in this section shall be construed to
require the court in which a case under chapter 11 of title 11, United States Code,
is pending to remand or refer any proceeding, issue, or controversy to any other
court or to require the approval of any other court for the transfer of property.]
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exempt from tax under section 501(a) of such Code may be
transferred to an entity that is not such a corporation, but only
under the same conditions as would apply if the debtor had
not filed a case under this title.

11 U.S.C. § 542

§ 542. Turnover of property to the estate

(a) Except as provided in subsection (c) or (d) of this section,
an entity, other than a custodian, in possession, custody, or
control, during the case, of property that the trustee may use,
sell, or lease under section 363 of this title, or that the debtor
may exempt under section 522 of this title, shall deliver to
the trustee, and account for, such property or the value of
such property, unless such property is of inconsequential
value or benefit to the estate.

(b) Except as provided in subsection (c) or (d) of this section,
an entity that owes a debt that is property of the estate and
that is matured, payable on demand, or payable on order,
shall pay such debt to, or on the order of, the trustee, except
to the extent that such debt may be offset under section 553
of this title against a claim against the debtor.

(c) Except as provided in section 362(a)(7) of this title, an
entity that has neither actual notice nor actual knowledge of
the commencement of the case concerning the debtor may
transfer property of the estate, or pay a debt owing to the
debtor, in good faith and other than in the manner specified
in subsection (d) of this section, to an entity other than the
trustee, with the same effect as to the entity making such
transfer or payment as if the case under this title concerning
the debtor had not been commenced.

(d) A life insurance company may transfer property of the
estate or property of the debtor to such company in good faith,
with the same effect with respect to such company as if the
case under this title concerning the debtor had not been
commenced, if such transfer is to pay a premium or to carry
out a nonforfeiture insurance option, and is required to be
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made automatically, under a life insurance contract with such
company that was entered into before the date of the filing
of the petition and that is property of the estate.

(e) Subject to any applicable privilege, after notice and a
hearing, the court may order an attorney, accountant, or other
person that holds recorded information, including books,
documents, records, and papers, relating to the debtor’s
property or financial affairs, to turn over or disclose such
recorded information to the trustee.

11 U.S.C. § 543

§ 543. Turnover of property by a custodian

(a) A custodian with knowledge of the commencement of
a case under this title concerning the debtor may not make
any disbursement from, or take any action in the administra-
tion of, property of the debtor, proceeds, product, offspring,
rents, or profits of such property, or property of the estate,
in the possession, custody, or control of such custodian, except
such action as is necessary to preserve such property.

(b) A custodian shall—

(1) deliver to the trustee any property of the debtor held
by or transferred to such custodian, or proceeds, product,
offspring, rents, or profits of such property, that is in such
custodian’s possession, custody, or control on the date that
such custodian acquires knowledge of the commencement
of the case; and

(2) file an accounting of any property of the debtor, or
proceeds, product, offspring, rents, or profits of such prop-
erty, that, at any time, came into the possession, custody,
or control of such custodian.

(c) The court, after notice and a hearing, shall—

(1) protect all entities to which a custodian has become
obligated with respect to such property or proceeds, prod-
uct, offspring, rents, or profits of such property;
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(2) provide for the payment of reasonable compensation
for services rendered and costs and expenses incurred by
such custodian; and

(3) surcharge such custodian, other than an assignee for
the benefit of the debtor’s creditors that was appointed or
took possession more than 120 days before the date of the
filing of the petition, for any improper or excessive disburse-
ment, other than a disbursement that has been made in
accordance with applicable law or that has been approved,
after notice and a hearing, by a court of competent jurisdic-
tion before the commencement of the case under this title.

(d) After notice and hearing, the bankruptcy court—

(1) may excuse compliance with subsection (a), (b), or (c)
of this section if the interests of creditors and, if the debtor
is not insolvent, of equity security holders would be better
served by permitting a custodian to continue in possession,
custody, or control of such property, and

(2) shall excuse compliance with subsections (a) and (b)(1)
of this section if the custodian is an assignee for the benefit
of the debtor’s creditors that was appointed or took posses-
sion more than 120 days before the date of the filing of the
petition, unless compliance with such subsections is neces-
sary to prevent fraud or injustice.

11 U.S.C. § 544

§ 544. Trustee as lien creditor and as successor
to certain creditors and purchasers

(a) The trustee shall have, as of the commencement of the
case, and without regard to any knowledge of the trustee or
of any creditor, the rights and powers of, or may avoid any
transfer of property of the debtor or any obligation incurred
by the debtor that is voidable by—

(1) a creditor that extends credit to the debtor at the time
of the commencement of the case, and that obtains, at such
time and with respect to such credit, a judicial lien on all
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property on which a creditor on a simple contract could
have obtained such a judicial lien, whether or not such a
creditor exists;

(2) a creditor that extends credit to the debtor at the time
of the commencement of the case, and obtains, at such time
and with respect to such credit, an execution against the
debtor that is returned unsatisfied at such time, whether
or not such a creditor exists; or

(3) a bona fide purchaser of real property, other than
fixtures, from the debtor, against whom applicable law
permits such transfer to be perfected, that obtains the
status of a bona fide purchaser and has perfected such
transfer at the time of the commencement of the case,
whether or not such a purchaser exists.
(b)(1) Except as provided in paragraph (2), the trustee may

avoid any transfer of an interest of the debtor in property or
any obligation incurred by the debtor that is voidable under
applicable law by a creditor holding an unsecured claim that
is allowable under section 502 of this title or that is not
allowable only under section 502(e) of this title.

(2) Paragraph (1) shall not apply to a transfer of a
charitable contribution (as that term is defined in section
548(d)(3)) that is not covered under section 548(a)(1)(B), by
reason of section 548(a)(2). Any claim by any person to
recover a transferred contribution described in the preced-
ing sentence under Federal or State law in a Federal or
State court shall be preempted by the commencement of the
case.

11 U.S.C. § 545

§ 545. Statutory liens

The trustee may avoid the fixing of a statutory lien on
property of the debtor to the extent that such lien—

(1) first becomes effective against the debtor—
(A) when a case under this title concerning the debtor

is commenced;
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(B) when an insolvency proceeding other than under
this title concerning the debtor is commenced;

(C) when a custodian is appointed or authorized to take
or takes possession;

(D) when the debtor becomes insolvent;

(E) when the debtor’s financial condition fails to meet
a specified standard; or

(F) at the time of an execution against property of the
debtor levied at the instance of an entity other than the
holder of such statutory lien;

(2) is not perfected or enforceable at the time of the
commencement of the case against a bona fide purchaser
that purchases such property at the time of the commence-
ment of the case, whether or not such a purchaser exists,
except in any case in which a purchaser is a purchaser
described in section 6323 of the Internal Revenue Code of
1986, or in any other similar provision of State or local law;

(3) is for rent; or

(4) is a lien of distress for rent.

11 U.S.C. § 546

§ 546. Limitations on avoiding powers

(a) An action or proceeding under section 544, 545, 547, 548,
or 553 of this title may not be commenced after the earlier
of—

(1) the later of—

(A) 2 years after the entry of the order for relief; or

(B) 1 year after the appointment or election of the first
trustee under section 702, 1104, 1163, 1202, or 1302 of
this title if such appointment or such election occurs
before the expiration of the period specified in subpara-
graph (A); or

(2) the time the case is closed or dismissed.
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(b)(1) The rights and powers of a trustee under sections 544,
545, and 549 of this title are subject to any generally applica-
ble law that—

(A) permits perfection of an interest in property to be
effective against an entity that acquires rights in such
property before the date of perfection; or

(B) provides for the maintenance or continuation of
perfection of an interest in property to be effective against
an entity that acquires rights in such property before the
date on which action is taken to effect such maintenance
or continuation.
(2) If—

(A) a law described in paragraph (1) requires seizure
of such property or commencement of an action to accom-
plish such perfection, or maintenance or continuation of
perfection of an interest in property; and

(B) such property has not been seized or such an action
has not been commenced before the date of the filing of
the petition;

such interest in such property shall be perfected, or perfec-
tion of such interest shall be maintained or continued, by
giving notice within the time fixed by such law for such
seizure or such commencement.
(c)(1) Except as provided in subsection (d) of this section

and in section 507(c), and subject to the prior rights of a holder
of a security interest in such goods or the proceeds thereof, the
rights and powers of a the trustee under sections 544(a), 545,
547, and 549 of this title are subject to any statutory or
common-law the right of a seller of goods that has sold goods
to the debtor, in the ordinary course of such seller’s business,
to reclaim such goods if the debtor has received such goods
while insolvent, within 45 days before the date of the com-
mencement of a case under this title, but— (1) such a seller
may not reclaim any such goods unless such seller demands
in writing reclamation of such goods—

(A) before 10 not later than 45 days after the date of
receipt of such goods by the debtor; or
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(B) if such 10 not later than 20 days after the date of
commencement of the case, if the 45-day period expires
after the commencement of the case, before 20 days after
receipt of such goods by the debtor; and.

(2) the court may deny reclamation to If a seller with such
a right of reclamation that has made such a demand only
if the court— (A) grants the claim of such a seller priority
as a claim of a kind specified of goods fails to provide notice
in the manner described in paragraph (1), the seller still
may assert the rights contained in section 503(b)(9) of this
title; or (B) secures such claim by a lien.

(d) In the case of a seller who is a producer of grain sold
to a grain storage facility, owned or operated by the debtor,
in the ordinary course of such seller’s business (as such terms
are defined in section 557 of this title) or in the case of a
United States fisherman who has caught fish sold to a fish
processing facility owned or operated by the debtor in the
ordinary course of such fisherman’s business, the rights and
powers of the trustee under sections 544(a), 545, 547, and 549
of this title are subject to any statutory or common law right
of such producer or fisherman to reclaim such grain or fish
if the debtor has received such grain or fish while insolvent,
but—

(1) such producer or fisherman may not reclaim any grain
or fish unless such producer or fisherman demands, in
writing, reclamation of such grain or fish before ten days
after receipt thereof by the debtor; and

(2) the court may deny reclamation to such a producer
or fisherman with a right of reclamation that has made
such a demand only if the court secures such claim by a
lien.

(e) Notwithstanding sections 544, 545, 547, 548(a)(1)(B),
and 548(b) of this title, the trustee may not avoid a transfer
that is a margin payment, as defined in section 101, 741, or
761 of this title, or settlement payment, as defined in section
101 or 741 of this title, made by or to a commodity broker,
forward contract merchant, stockbroker, financial institution,
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financial participant, or securities clearing agency, that is
made before the commencement of the case, except under
section 548(a)(1)(A) of this title.

(f) Notwithstanding sections 544, 545, 547, 548(a)(1)(B),
and 548(b) of this title, the trustee may not avoid a transfer
that is a margin payment, as defined in section 741 or 761
of this title, or settlement payment, as defined in section 741
of this title, made by or to a repo participant or financial
participant, in connection with a repurchase agreement and
that is made before the commencement of the case, except
under section 548(a)(1)(A) of this title.

(g) Notwithstanding sections 544, 545, 547, 548(a)(1)(B)
and 548(b) of this title, the trustee may not avoid a transfer
under a swap agreement, made by or to a swap participant
or financial participant, under or in connection with a any
swap agreement and that is made before the commencement
of the case, except under section 548(a)(1)(A) of this title. 

(h)(g) Notwithstanding the rights and powers of a trustee
under sections 544(a), 545, 547, 549, and 553, if the court
determines on a motion by the trustee made not later than
120 days after the date of the order for relief in a case under
chapter 11 of this title and after notice and a hearing, that
a return is in the best interests of the estate, the debtor, with
the consent of a creditor and subject to the prior rights of
holders of security interests in such goods or the proceeds of
such goods, may return goods shipped to the debtor by the
creditor before the commencement of the case, and the credi-
tor may offset the purchase price of such goods against any
claim of the creditor against the debtor that arose before the
commencement of the case.

(i)(1) Notwithstanding paragraphs (2) and (3) of section 545,
the trustee may not avoid a warehouseman’s lien for storage,
transportation, or other costs incidental to the storage and
handling of goods.

(2) The prohibition under paragraph (1) shall be applied
in a manner consistent with any State statute applicable to
such lien that is similar to section 7-209 of the Uniform
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Commercial Code, as in effect on the date of enactment of
the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005, or any successor to such section 7-209.

(j) Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and
548(b) the trustee may not avoid a transfer made by or to a
master netting agreement participant under or in connection
with any master netting agreement or any individual contract
covered thereby that is made before the commencement of the
case, except under section 548(a)(1)(A) and except to the extent
that the trustee could otherwise avoid such a transfer made
under an individual contract covered by such master netting
agreement.

11 U.S.C. § 547

§ 547. Preferences

(a) In this section—

(1) “inventory” means personal property leased or fur-
nished, held for sale or lease, or to be furnished under a
contract for service, raw materials, work in process, or
materials used or consumed in a business, including farm
products such as crops or livestock, held for sale or lease;

(2) “new value” means money or money’s worth in goods,
services, or new credit, or release by a transferee of property
previously transferred to such transferee in a transaction
that is neither void nor voidable by the debtor or the trustee
under any applicable law, including proceeds of such prop-
erty, but does not include an obligation substituted for an
existing obligation;

(3) “receivable” means right to payment, whether or not
such right has been earned by performance; and

(4) a debt for a tax is incurred on the day when such tax
is last payable without penalty, including any extension.
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(b) Except as provided in subsection subsections (c) and (i)1

of this section, the trustee may avoid any transfer of an
interest of the debtor in property—

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the
debtor before such transfer was made;

(3) made while the debtor was insolvent;

(4) made—

(A) on or within 90 days before the date of the filing
of the petition; or

(B) between ninety days and one year before the date
of the filing of the petition, if such creditor at the time
of such transfer was an insider; and

(5) that enables such creditor to receive more than such
creditor would receive if—

(A) the case were a case under chapter 7 of this title;

(B) the transfer had not been made; and

(C) such creditor received payment of such debt to the
extent provided by the provisions of this title.

(c) The trustee may not avoid under this section a
transfer—

(1) to the extent that such transfer was—

(A) intended by the debtor and the creditor to or for
whose benefit such transfer was made to be a contempo-
raneous exchange for new value given to the debtor; and

(B) in fact a substantially contemporaneous exchange;

(2) to the extent that such transfer was in payment of a
debt incurred by the debtor in the ordinary course of busi-
ness or financial affairs of the debtor and the transferee, and
such transfer was—

1 [Editors’ Note: Section 1213(b) of the 2005 Act provides: “APPLICABILITY.—The
amendments made by this section [adding subsection (i) to Code section 547 and
making the corresponding amendment to Code section 547(b)] shall apply to any case
that is pending or commenced on or after the date of enactment of this Act.”] 
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(A) in payment of a debt incurred by the debtor made
in the ordinary course of business or financial affairs of
the debtor and the transferee; or

(B) made in the ordinary course of business or financial
affairs of the debtor and the transferee; and (C) made
according to ordinary business terms;

(3) that creates a security interest in property acquired
by the debtor—

(A) to the extent such security interest secures new
value that was—

(i) given at or after the signing of a security agree-
ment that contains a description of such property as
collateral;

(ii) given by or on behalf of the secured party under
such agreement;

(iii) given to enable the debtor to acquire such prop-
erty; and

(iv) in fact used by the debtor to acquire such prop-
erty; and

(B) that is perfected on or before 20 30 days after the
debtor receives possession of such property;

(4) to or for the benefit of a creditor, to the extent that,
after such transfer, such creditor gave new value to or for
the benefit of the debtor—

(A) not secured by an otherwise unavoidable security
interest; and

(B) on account of which new value the debtor did not
make an otherwise unavoidable transfer to or for the
benefit of such creditor;

(5) that creates a perfected security interest in inventory
or a receivable or the proceeds of either, except to the extent
that the aggregate of all such transfers to the transferee
caused a reduction, as of the date of the filing of the petition
and to the prejudice of other creditors holding unsecured
claims, of any amount by which the debt secured by such
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security interest exceeded the value of all security interests
for such debt on the later of—

(A)(i) with respect to a transfer to which subsection
(b)(4)(A) of this section applies, 90 days before the date
of the filing of the petition; or

(ii) with respect to a transfer to which subsection
(b)(4)(B) of this section applies, one year before the date
of the filing of the petition; or

(B) the date on which new value was first given under
the security agreement creating such security interest;

(6) that is the fixing of a statutory lien that is not
avoidable under section 545 of this title;

(7) to the extent such transfer was a bona fide payment
of a debt to a spouse, former spouse, or child of the debtor,
for alimony to, maintenance for, or support of such spouse
or child, in connection with a separation agreement, divorce
decree or other order of a court of record, determination
made in accordance with State or territorial law by a
governmental unit, or property settlement agreement, but
not to the extent that such debt—for a domestic support
obligation;

(A) is assigned to another entity, voluntarily, by opera-
tion of law, or otherwise; or

(B) includes a liability designated as alimony, mainte-
nance, or support, unless such liability is actually in the
nature of alimony, maintenance or support; or

(8) if, in a case filed by an individual debtor whose debts
are primarily consumer debts, the aggregate value of all
property that constitutes or is affected by such transfer is
less than $600.; or

(9) if, in a case filed by a debtor whose debts are not
primarily consumer debts, the aggregate value of all prop-
erty that constitutes or is affected by such transfer is less
than $5,000.

(d) The trustee may avoid a transfer of an interest in
property of the debtor transferred to or for the benefit of a
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surety to secure reimbursement of such a surety that fur-
nished a bond or other obligation to dissolve a judicial lien
that would have been avoidable by the trustee under subsec-
tion (b) of this section. The liability of such surety under such
bond or obligation shall be discharged to the extent of the
value of such property recovered by the trustee or the amount
paid to the trustee.

(e)(1) For the purposes of this section—

(A) a transfer of real property other than fixtures, but
including the interest of a seller or purchaser under a
contract for the sale of real property, is perfected when
a bona fide purchaser of such property from the debtor
against whom applicable law permits such transfer to be
perfected cannot acquire an interest that is superior to
the interest of the transferee; and

(B) a transfer of a fixture or property other than real
property is perfected when a creditor on a simple contract
cannot acquire a judicial lien that is superior to the
interest of the transferee.

(2) For the purposes of this section, except as provided
in paragraph (3) of this subsection, a transfer is made—

(A) at the time such transfer takes effect between the
transferor and the transferee, if such transfer is perfected
at, or within 10 30 days after, such time, except as
provided in subsection (c)(3)(B);

(B) at the time such transfer is perfected, if such
transfer is perfected after such 10 30 days; or

(C) immediately before the date of the filing of the
petition, if such transfer is not perfected at the later of—

(i) the commencement of the case; or

(ii) 10 30 days after such transfer takes effect be-
tween the transferor and the transferee.

(3) For the purposes of this section, a transfer is not made
until the debtor has acquired rights in the property
transferred.
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(f) For the purposes of this section, the debtor is presumed
to have been insolvent on and during the 90 days immediately
preceding the date of the filing of the petition.

(g) For the purposes of this section, the trustee has the
burden of proving the avoidability of a transfer under subsec-
tion (b) of this section, and the creditor or party in interest
against whom recovery or avoidance is sought has the burden
of proving the nonavoidability of a transfer under subsection
(c) of this section.

(h) The trustee may not avoid a transfer if such transfer was
made as a part of an alternative repayment schedule between
the debtor and any creditor of the debtor created by an
approved nonprofit budgeting and credit counseling agency.

(i)2 If the trustee avoids under subsection (b) a transfer made
between 90 days and 1 year before the date of the filing of the
petition, by the debtor to an entity that is not an insider for
the benefit of a creditor that is an insider, such transfer shall
be considered to be avoided under this section only with respect
to the creditor that is an insider.

11 U.S.C. § 548

§ 548. Fraudulent transfers and obligations

(a)(1)1 The trustee may avoid any transfer (including any
transfer to or for the benefit of an insider under an employment

2 [Editors’ Note: See note 1 supra.] 
1 [Editors’ Note: Section 1406 of the 2005 Act provides:  

(a) EFFECTIVE DATE.—Except as provided in subsection (b) [of this section], this
title and the amendments made by this title [including all of the amendments to
subsection (a) of Code section 548] shall take effect on the date of the enactment
of this Act.  

(b) APPLICATION OF AMENDMENTS.—  
(1) IN GENERAL.—Except as provided in paragraph (2) [of subsection (b) of this

section], the amendments made by this title [including all of the amendments
to subsection (a) of Code section 548] shall apply only with respect to cases
commenced under title 11 of the United States Code on or after the date of the
enactment of this Act.]  

(2) AVOIDANCE PERIOD.—The amendment made by section 1402(1) [of the 2005
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contract) of an interest of the debtor in property, or any
obligation (including any obligation to or for the benefit of an
insider under an employment contract) incurred by the debtor,
that was made or incurred on or within one year 2 years2

before the date of the filing of the petition, if the debtor
voluntarily or involuntarily—

(A) made such transfer or incurred such obligation with
actual intent to hinder, delay, or defraud any entity to
which the debtor was or became, on or after the date that
such transfer was made or such obligation was incurred,
indebted; or

(B)(i) received less than a reasonably equivalent value
in exchange for such transfer or obligation; and

(ii)(I) was insolvent on the date that such transfer
was made or such obligation was incurred, or became
insolvent as a result of such transfer or obligation;

(II) was engaged in business or a transaction, or
was about to engage in business or a transaction, for
which any property remaining with the debtor was
an unreasonably small capital; or

(III) intended to incur, or believed that the debtor
would incur, debts that would be beyond the debtor’s
ability to pay as such debts matured.; or

(IV) made such transfer to or for the benefit of an
insider, or incurred such obligation to or for the
benefit of an insider, under an employment contract
and not in the ordinary course of business.

(2) A transfer of a charitable contribution to a qualified
religious or charitable entity or organization shall not be

Act] [changing “one year” to “2 years” in paragraphs (a)(1) and (b)(1) of Code
section 548] shall apply only with respect to cases commenced under title 11
of the United States Code more than 1 year after the date of the enactment
of this Act.] 

2 [Editors’ Note: Section 1406(b)(2) of the 2005 Act provides: “AVOIDANCE PERIOD.—
The amendment made by section 1402(1) [of the 2005 Act] [changing ‘one year’ to
‘2 years’ in paragraphs (a)(1) and (b)(1) of Code section 548] shall apply only with
respect to cases commenced under title 11 of the United States Code more than 1
year after the date of the enactment of this Act.”] 
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considered to be a transfer covered under paragraph (1)(B)
in any case in which—

(A) the amount of that contribution does not exceed 15
percent of the gross annual income of the debtor for the
year in which the transfer of the contribution is made;
or

(B) the contribution made by a debtor exceeded the
percentage amount of gross annual income specified in
subparagraph (A), if the transfer was consistent with the
practices of the debtor in making charitable contribu-
tions.

(b) The trustee of a partnership debtor may avoid any
transfer of an interest of the debtor in property, or any
obligation incurred by the debtor, that was made or incurred
on or within one year 2 years3 before the date of the filing
of the petition, to a general partner in the debtor, if the debtor
was insolvent on the date such transfer was made or such
obligation was incurred, or became insolvent as a result of
such transfer or obligation.

(c) Except to the extent that a transfer or obligation void-
able under this section is voidable under section 544, 545, or
547 of this title, a transferee or obligee of such a transfer or
obligation that takes for value and in good faith has a lien
on or may retain any interest transferred or may enforce any
obligation incurred, as the case may be, to the extent that
such transferee or obligee gave value to the debtor in ex-
change for such transfer or obligation.

(d)(1) For the purposes of this section, a transfer is made
when such transfer is so perfected that a bona fide purchaser
from the debtor against whom applicable law permits such
transfer to be perfected cannot acquire an interest in the
property transferred that is superior to the interest in such
property of the transferee, but if such transfer is not so
perfected before the commencement of the case, such transfer
is made immediately before the date of the filing of the
petition.

3 [Editors’ Note: See note 2 supra.] 
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(2) In this section—

(A) “value” means property, or satisfaction or securing
of a present or antecedent debt of the debtor, but does
not include an unperformed promise to furnish support
to the debtor or to a relative of the debtor;

(B) a commodity broker, forward contract merchant,
stockbroker, financial institution, financial participant,
or securities clearing agency that receives a margin
payment, as defined in section 101, 741, or 761 of this
title, or settlement payment, as defined in section 101 or
741 of this title, takes for value to the extent of such
payment;

(C) a repo participant or financial participant that
receives a margin payment, as defined in section 741 or
761 of this title, or settlement payment, as defined in
section 741 of this title, in connection with a repurchase
agreement, takes for value to the extent of such payment;
and

(D) a swap participant or financial participant that
receives a transfer in connection with a swap agreement
takes for value to the extent of such transfer.; and

(E) a master netting agreement participant that receives
a transfer in connection with a master netting agreement
or any individual contract covered thereby takes for value
to the extent of such transfer, except that, with respect to
a transfer under any individual contract covered thereby,
to the extent that such master netting agreement partici-
pant otherwise did not take (or is otherwise not deemed
to have taken) such transfer for value.

(3) In this section, the term “charitable contribution”
means a charitable contribution, as that term is defined in
section 170(c)4 of the Internal Revenue Code of 1986, if that
contribution—

4 [Editors’ Note: Internal Revenue Code section 170(c)(1)–(2) states:  

(c) Charitable contribution defined.—For purposes of this section, the term
“charitable contribution” means a contribution or gift to or for the use of—  
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(A) is made by a natural person; and
(B) consists of—

(i) a financial instrument (as that term is defined in
section 731(c)(2)(C)5 of the Internal Revenue Code of
1986); or

(ii) cash.
(4) In this section, the term “qualified religious or charita-

ble entity or organization” means—
(A) an entity described in section 170(c)(1)6 of the

Internal Revenue Code of 1986; or

(1) A State, a possession of the United States, or any political subdivision of
any of the foregoing, or the United States or the District of Columbia, but only
if the contribution or gift is made for exclusively public purposes.  

(2) A corporation, trust, or community chest, fund, or foundation—  
(A) created or organized in the United States or in any possession thereof,

or under the law of the United States, any State, the District of Columbia,
or any possession of the United States;  

(B) organized and operated exclusively for religious, charitable, scientific,
literary, or educational purposes, or to foster national or international
amateur sports competition (but only if no part of its activities involve the
provision of athletic facilities or equipment), or for the prevention of cruelty
to children or animals;  

(C) no part of the net earnings of which inures to the benefit of any private
shareholder or individual; and  

(D) which is not disqualified for tax exemption under section 501(c)(3) by
reason of attempting to influence legislation, and which does not participate
in, or intervene in (including the publishing or distributing of statements),
any political campaign on behalf of (or in opposition to) any candidate for
public office.  

A contribution or gift by a corporation to a trust, chest, fund, or foundation shall
be deductible by reason of this paragraph only if it is to be used within the United
States or any of its possessions exclusively for purposes specified in subparagraph
(B). Rules similar to the rules of section 501(j) shall apply for purposes of this
paragraph.] 
5 [Editors’ Note: Internal Revenue Code section 731(c)(2)(C) states:  

(C) Financial instrument.—The term “financial instrument” includes stocks and
other equity interests, evidences of indebtedness, options, forward or futures
contracts, notional principal contracts, and derivatives.] 
6 [Editors’ Note: Internal Revenue Code section 170(c)(1) states:  

(c) Charitable contribution defined.—For purposes of this section, the term
“charitable contribution” means a contribution or gift to or for the use of—  

(1) A State, a possession of the United States, or any political subdivision of
any of the foregoing, or the United States or the District of Columbia, but only
if the contribution or gift is made for exclusively public purposes.] 
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(B) an entity or organization described in section
170(c)(2)7 of the Internal Revenue Code of 1986.

(e)(1)8 In addition to any transfer that the trustee may
otherwise avoid, the trustee may avoid any transfer of an

7 [Editors’ Note: Internal Revenue Code section 170(c)(2) states:  

(c) Charitable contribution defined.—For purposes of this section, the term
“charitable contribution” means a contribution or gift to or for the use of—  

. . . .  

(2) A corporation, trust, or community chest, fund, or foundation—  

(A) created or organized in the United States or in any possession thereof,
or under the law of the United States, any State, the District of Columbia,
or any possession of the United States;  

(B) organized and operated exclusively for religious, charitable, scientific,
literary, or educational purposes, or to foster national or international
amateur sports competition (but only if no part of its activities involve the
provision of athletic facilities or equipment), or for the prevention of cruelty
to children or animals;  

(C) no part of the net earnings of which inures to the benefit of any private
shareholder or individual; and  

(D) which is not disqualified for tax exemption under section 501(c)(3) by
reason of attempting to influence legislation, and which does not participate
in, or intervene in (including the publishing or distributing of statements),
any political campaign on behalf of (or in opposition to) any candidate for
public office.  

A contribution or gift by a corporation to a trust, chest, fund, or foundation shall
be deductible by reason of this paragraph only if it is to be used within the United
States or any of its possessions exclusively for purposes specified in subparagraph
(B). Rules similar to the rules of section 501(j) shall apply for purposes of this
paragraph.] 
8 [Editors’ Note: Section 1406 of the 2005 Act provides:  

(a) EFFECTIVE DATE.—Except as provided in subsection (b) [of this section], this
title and the amendments made by this title [including the addition of subsection
(e) to Code section 548] shall take effect on the date of the enactment of this Act.

(b) APPLICATION OF AMENDMENTS.—  

(1) IN GENERAL.—Except as provided in paragraph (2) [of subsection (b) of this
section], the amendments made by this title [including the addition of subsection
(e) to Code section 548] shall apply only with respect to cases commenced under
title 11 of the United States Code on or after the date of the enactment of this
Act.]  

(2) AVOIDANCE PERIOD.—The amendment made by section 1402(1) [of the 2005
Act] [changing “one year” to “2 years” in paragraphs (a)(1) and (b)(1) of Code
section 548] shall apply only with respect to cases commenced under title 11
of the United States Code more than 1 year after the date of the enactment
of this Act.] 
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interest of the debtor in property that was made on or within
10 years before the date of the filing of the petition if—

(A) such transfer was made to a self-settled trust or
similar device;

(B) such transfer was by the debtor;
(C) the debtor is a beneficiary of such trust or similar

device; and
(D) the debtor made such transfer with actual intent to

hinder, delay, or defraud any entity to which the debtor
was or became, on or after the date that such transfer was
made, indebted.
(2) For the purposes of this subsection, a transfer includes

a transfer made in anticipation of any money judgment,
settlement, civil penalty, equitable order, or criminal fine
incurred by, or which the debtor believed would be incurred
by—

(A) any violation of the securities laws (as defined in
section 3(a)(47) of the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(47))), any State securities laws, or any
regulation or order issued under Federal securities laws
of State securities laws; or

(B) fraud, deceit, or manipulation in a fiduciary capac-
ity or in connection with the purchase or sale of any
security registered under section 12 of 15(d) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78l and 78o(d)) or
under section 6 of the Securities Act of 1933 (15 U.S.C.
77f).

11 U.S.C. § 549

§ 549. Postpetition transactions

(a) Except as provided in subsection (b) or (c) of this section,
the trustee may avoid a transfer of property of the estate—

(1) that occurs after the commencement of the case; and
(2)(A) that is authorized only under section 303(f) or

542(c) of this title; or
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(B) that is not authorized under this title or by the
court.

(b) In an involuntary case, the trustee may not avoid under
subsection (a) of this section a transfer made after the com-
mencement of such case but before the order for relief to the
extent any value, including services, but not including satis-
faction or securing of a debt that arose before the commence-
ment of the case, is given after the commencement of the case
in exchange for such transfer, notwithstanding any notice or
knowledge of the case that the transferee has.

(c) The trustee may not avoid under subsection (a) of this
section a transfer of an interest in real property to a good faith
purchaser without knowledge of the commencement of the
case and for present fair equivalent value unless a copy or
notice of the petition was filed, where a transfer of an interest
in such real property may be recorded to perfect such transfer,
before such transfer is so perfected that a bona fide purchaser
of such real property, against whom applicable law permits
such transfer to be perfected, could not acquire an interest
that is superior to the such interest of such good faith pur-
chaser. A good faith purchaser without knowledge of the
commencement of the case and for less than present fair
equivalent value has a lien on the property transferred to the
extent of any present value given, unless a copy or notice of
the petition was so filed before such transfer was so perfected.

(d) An action or proceeding under this section may not be
commenced after the earlier of—

(1) two years after the date of the transfer sought to be
avoided; or

(2) the time the case is closed or dismissed.

11 U.S.C. § 550

§ 550. Liability of transferee of avoided transfer

(a) Except as otherwise provided in this section, to the
extent that a transfer is avoided under section 544, 545, 547,
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548, 549, 553(b), or 724(a) of this title, the trustee may
recover, for the benefit of the estate, the property transferred,
or, if the court so orders, the value of such property, from—

(1) the initial transferee of such transfer or the entity for
whose benefit such transfer was made; or

(2) any immediate or mediate transferee of such initial
transferee.

(b) The trustee may not recover under section (a)(2) of this
section from—

(1) a transferee that takes for value, including satisfac-
tion or securing of a present or antecedent debt, in good
faith, and without knowledge of the voidability of the
transfer avoided; or

(2) any immediate or mediate good faith transferee of
such transferee.

(c) If a transfer made between 90 days and one year before
the filing of the petition—

(1) is avoided under section 547(b) of this title; and

(2) was made for the benefit of a creditor that at the time
of such transfer was an insider;

the trustee may not recover under subsection (a) from a
transferee that is not an insider.

(d) The trustee is entitled to only a single satisfaction under
subsection (a) of this section.

(e)(1) A good faith transferee from whom the trustee may
recover under subsection (a) of this section has a lien on the
property recovered to secure the lesser of—

(A) the cost, to such transferee, of any improvement
made after the transfer, less the amount of any profit
realized by or accruing to such transferee from such
property; and

(B) any increase in the value of such property as a
result of such improvement, of the property transferred.

(2) In this subsection, “improvement” includes—
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(A) physical additions or changes to the property
transferred;

(B) repairs to such property;

(C) payment of any tax on such property;

(D) payment of any debt secured by a lien on such
property that is superior or equal to the rights of the
trustee; and

(E) preservation of such property.

(f) An action or proceeding under this section may not be
commenced after the earlier of—

(1) one year after the avoidance of the transfer on account
of which recovery under this section is sought; or

(2) the time the case is closed or dismissed.

11 U.S.C. § 551

§ 551. Automatic preservation of avoided
transfer

Any transfer avoided under section 522, 544, 545, 547, 548,
549, or 724(a) of this title, or any lien void under section
506(d) of this title, is preserved for the benefit of the estate
but only with respect to property of the estate.

11 U.S.C. § 552

§ 552. Postpetition effect of security interest

(a) Except as provided in subsection (b) of this section,
property acquired by the estate or by the debtor after the
commencement of the case is not subject to any lien resulting
from any security agreement entered into by the debtor before
the commencement of the case.

(b)(1) Except as provided in sections 363, 506(c), 522, 544,
545, 547, and 548 of this title, if the debtor and an entity
entered into a security agreement before the commencement
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of the case and if the security interest created by such security
agreement extends to property of the debtor acquired before
the commencement of the case and to proceeds, product
products, offspring, or profits of such property, then such
security interest extends to such proceeds, product products,
offspring, or profits acquired by the estate after the com-
mencement of the case to the extent provided by such security
agreement and by applicable nonbankruptcy law, except to
any extent that the court, after notice and a hearing and
based on the equities of the case, orders otherwise.

(2) Except as provided in sections 363, 506(c), 522, 544,
545, 547, and 548 of this title, and notwithstanding section
546(b) of this title, if the debtor and an entity entered into
a security agreement before the commencement of the case
and if the security interest created by such security agree-
ment extends to property of the debtor acquired before the
commencement of the case and to amounts paid as rents
of such property or the fees, charges, accounts, or other
payments for the use or occupancy of rooms and other
public facilities in hotels, motels, or other lodging proper-
ties, then such security interest extends to such rents and
such fees, charges, accounts, or other payments acquired
by the estate after the commencement of the case to the
extent provided in such security agreement, except to any
extent that the court, after notice and a hearing and based
on the equities of the case, orders otherwise.

11 U.S.C. § 553

§ 553. Setoff

(a) Except as otherwise provided in this section and in
sections 362 and 363 of this title, this title does not affect any
right of a creditor to offset a mutual debt owing by such
creditor to the debtor that arose before the commencement
of the case under this title against a claim of such creditor
against the debtor that arose before the commencement of the
case, except to the extent that—
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(1) the claim of such creditor against the debtor is
disallowed;

(2) such claim was transferred, by an entity other than
the debtor, to such creditor—

(A) after the commencement of the case; or
(B)(i) after 90 days before the date of the filing of the

petition; and
(ii) while the debtor was insolvent (except for a setoff

of a kind described in section 362(b)(6), 362(b)(7),
362(b)(17), 362(b)(27), 555, 556, 559, 560, or 561); or

(3) the debt owed to the debtor by such creditor was
incurred by such creditor—

(A) after 90 days before the date of the filing of the
petition;

(B) while the debtor was insolvent; and
(C) for the purpose of obtaining a right of setoff against

the debtor. (except for a setoff of a kind described in
section 362(b)(6), 362(b)(7), 362(b)(17), 362(b)(27), 555,
556, 559, 560, or 561).

(b)(1) Except with respect to a setoff of a kind described in
section 362(b)(6), 362(b)(7), 362(b)(14), (17), 362(b)(27), 555,
556, 559, 560, 561, 365(h), 546(h), or 365(i)(2) of this title, if
a creditor offsets a mutual debt owing to the debtor against
a claim against the debtor on or within 90 days before the
date of the filing of the petition, then the trustee may recover
from such creditor the amount so offset to the extent that any
insufficiency on the date of such setoff is less than the
insufficiency on the later of—

(A) 90 days before the date of the filing of the petition;
and

(B) the first date during the 90 days immediately
preceding the date of the filing of the petition on which
there is an insufficiency.
(2) In this subsection, “insufficiency” means amount, if

any, by which a claim against the debtor exceeds a mutual
debt owing to the debtor by the holder of such claim.
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(c) For the purposes of this section, the debtor is presumed
to have been insolvent on and during the 90 days immediately
preceding the date of the filing of the petition.

11 U.S.C. § 554

§ 554. Abandonment of property of the estate

(a) After notice and a hearing, the trustee may abandon any
property of the estate that is burdensome to the estate or that
is of inconsequential value and benefit to the estate.

(b) On request of a party in interest and after notice and
a hearing, the court may order the trustee to abandon any
property of the estate that is burdensome to the estate or that
is of inconsequential value and benefit to the estate.

(c) Unless the court orders otherwise, any property sched-
uled under section 521(1) of this title not otherwise adminis-
tered at the time of the closing of a case is abandoned to the
debtor and administered for purposes of section 350 of this
title.

(d) Unless the court orders otherwise, property of the estate
that is not abandoned under this section and that is not
administered in the case remains property of the estate.

11 U.S.C. § 555

§ 555. Contractual right to liquidate, terminate,
or accelerate a securities contract

The exercise of a contractual right of a stockbroker, finan-
cial institution, financial participant, or securities clearing
agency to cause the liquidation, termination, or acceleration
of a securities contract, as defined in section 741 of this title,
because of a condition of the kind specified in section 365(e)(1)
of this title shall not be stayed, avoided, or otherwise limited
by operation of any provision of this title or by order of a court
or administrative agency in any proceeding under this title
unless such order is authorized under the provisions of the
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Securities Investor Protection Act of 1970 or any statute
administered by the Securities and Exchange Commission.
As used in this section, the term “contractual right” includes
a right set forth in a rule or bylaw of a derivatives clearing
organization (as defined in the Commodity Exchange Act), a
multilateral clearing organization (as defined in the Federal
Deposit Insurance Corporation Improvement Act of 1991), a
national securities exchange, a national securities associa-
tion, or a securities clearing agency., a contract market desig-
nated under the Commodity Exchange Act, a derivatives
transaction execution facility registered under the Commodity
Exchange Act, or a board of trade (as defined in the Commod-
ity Exchange Act), or in a resolution of the governing board
thereof, and a right, whether or not in writing, arising under
common law, under law merchant, or by reason of normal
business practice.

11 U.S.C. § 556

§ 556. Contractual right to liquidate, terminate,
or accelerate a commodities contract or
forward contract

The contractual right of a commodity broker, financial
participant, or forward contract merchant to cause the liqui-
dation, termination, or acceleration of a commodity contract,
as defined in section 761 of this title, or forward contract
because of a condition of the kind specified in section 365(e)(1)
of this title, and the right to a variation or maintenance
margin payment received from a trustee with respect to open
commodity contracts or forward contracts, shall not be stayed,
avoided, or otherwise limited by operation of any provision
of this title or by the order of a court in any proceeding under
this title. As used in this section, the term “contractual right”
includes a right set forth in a rule or bylaw of a clearing
organization or contract market derivatives clearing organiza-
tion ( as defined in the Commodity Exchange Act), a multilat-
eral clearing organization (as defined in the Federal Deposit
Insurance Corporation Improvement Act of 1991), a national
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securities exchange, a national securities association, a securi-
ties clearing agency, a contract market designated under the
Commodity Exchange Act, a derivatives transaction execution
facility registered under the Commodity Exchange Act, or a
board of trade (as defined in the Commodity Exchange Act)
or in a resolution of the governing board thereof and a right,
whether or not evidenced in writing, arising under common
law, under law merchant or by reason of normal business
practice.

11 U.S.C. § 557

§ 557. Expedited determination of interests in,
and abandonment or other disposition of
grain assets

(a) This section applies only in a case concerning a debtor
that owns or operates a grain storage facility and only with
respect to grain and the proceeds of grain. This section does
not affect the application of any other section of this title to
property other than grain and proceeds of grain.

(b) In this section—

(1) “grain” means wheat, corn, flaxseed, grain sorghum,
barley, oats, rye, soybeans, other dry edible beans, or rice;

(2) “grain storage facility” means a site or physical struc-
ture regularly used to store grain for producers, or to store
grain acquired from producers for resale; and

(3) “producer” means an entity which engages in the
growing of grain.

(c)(1) Notwithstanding sections 362, 363, 365, and 554 of
this title, on the court’s own motion the court may, and on
the request of the trustee or an entity that claims an interest
in grain or the proceeds of grain the court shall, expedite the
procedures for the determination of interests in and the
disposition of grain and the proceeds of grain, by shortening
to the greatest extent feasible such time periods as are
otherwise applicable for such procedures and by establishing,
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by order, a timetable having a duration of not to exceed 120
days for the completion of the applicable procedure specified
in subsection (d) of this section. Such time periods and such
timetable may be modified by the court, for cause, in accor-
dance with subsection (f) of this section.

(2) The court shall determine the extent to which such
time periods shall be shortened, based upon—

(A) any need of an entity claiming an interest in such
grain or the proceeds of grain for a prompt determination
of such interest;

(B) any need of such entity for a prompt disposition of
such grain;

(C) the market for such grain;

(D) the conditions under which such grain is stored;

(E) the costs of continued storage or disposition of such
grain;

(F) the orderly administration of the estate;

(G) the appropriate opportunity for an entity to assert
an interest in such grain; and

(H) such other considerations as are relevant to the
need to expedite such procedures in the case.

(d) The procedures that may be expedited under subsection
(c) of this section include—

(1) the filing of and response to—

(A) a claim of ownership;

(B) a proof of claim;

(C) a request for abandonment;

(D) a request for relief from the stay of action against
property under section 362(a) of this title;

(E) a request for determination of secured status;

(F) a request for determination of whether such grain
or the proceeds of grain—

(i) is property of the estate;
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(ii) must be turned over to the estate; or

(iii) may be used, sold, or leased; and

(G) any other request for determination of an interest
in such grain or the proceeds of grain;

(2) the disposition of such grain or the proceeds of grain,
before or after determination of interests in such grain or
the proceeds of grain, by way of—

(A) sale of such grain;

(B) abandonment;

(C) distribution; or

(D) such other method as is equitable in the case;

(3) subject to sections 701, 702, 703, 1104, 1202, and 1302
of this title, the appointment of a trustee or examiner and
the retention and compensation of any professional person
required to assist with respect to matters relevant to the
determination of interests in or disposition of such grain
or the proceeds of grain; and

(4) the determination of any dispute concerning a matter
specified in paragraph (1), (2), or (3) of this subsection.

(e)(1) Any governmental unit that has regulatory jurisdic-
tion over the operation or liquidation of the debtor or the
debtor’s business shall be given notice of any request made
or order entered under subsection (c) of this section.

(2) Any such governmental unit may raise, and may
appear and be heard on, any issue relating to grain or the
proceeds of grain in a case in which a request is made, or
an order is entered, under subsection (c) of this section.

(3) The trustee shall consult with such governmental unit
before taking any action relating to the disposition of grain
in the possession, custody, or control of the debtor or the
estate.

(f) The court may extend the period for final disposition of
grain or the proceeds of grain under this section beyond 120
days if the court finds that—
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(1) the interests of justice so require in light of the
complexity of the case; and

(2) the interests of those claimants entitled to distribu-
tion of grain or the proceeds of grain will not be materially
injured by such additional delay.

(g) Unless an order establishing an expedited procedure
under subsection (c) of this section, or determining any
interest in or approving any disposition of grain or the
proceeds of grain, is stayed pending appeal—

(1) the reversal or modification of such order on appeal
does not affect the validity of any procedure, determination,
or disposition that occurs before such reversal or modifica-
tion, whether or not any entity knew of the pendency of the
appeal; and

(2) neither the court nor the trustee may delay, due to
the appeal of such order, any proceeding in the case in
which such order is issued.

(h)(1) The trustee may recover from grain and the proceeds
of grain the reasonable and necessary costs and expenses
allowable under section 503(b) of this title attributable to
preserving or disposing of grain or the proceeds of grain, but
may not recover from such grain or the proceeds of grain any
other costs or expenses.

(2) Notwithstanding section 326(a) of this title, the dollar
amounts of money specified in such section include the
value, as of the date of disposition, of any grain that the
trustee distributes in kind.

(i) In all cases where the quantity of a specific type of grain
held by a debtor operating a grain storage facility exceeds ten
thousand bushels, such grain shall be sold by the trustee and
the assets thereof distributed in accordance with the provi-
sions of this section.
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11 U.S.C. § 558

§ 558. Defenses of the estate

The estate shall have the benefit of any defense available
to the debtor as against any entity other than the estate,
including statutes of limitation, statutes of frauds, usury, and
other personal defenses. A waiver of any such defense by the
debtor after the commencement of the case does not bind the
estate.

11 U.S.C. § 559

§ 559. Contractual right to liquidate, terminate,
or accelerate a repurchase agreement

The exercise of a contractual right of a repo participant or
financial participant to cause the liquidation, termination or
acceleration of a repurchase agreement because of a condition
of the kind specified in section 365(e)(1) of this title shall not
be stayed, avoided, or otherwise limited by operation of any
provision of this title or by order of a court or administrative
agency in any proceeding under this title, unless, where the
debtor is a stockbroker or securities clearing agency, such
order is authorized under the provisions of the Securities
Investor Protection Act of 1970 or any statute administered
by the Securities and Exchange Commission. In the event
that a repo participant or financial participant liquidates one
or more repurchase agreements with a debtor and under the
terms of one or more such agreements has agreed to deliver
assets subject to repurchase agreements to the debtor, any
excess of the market prices received on liquidation of such
assets (or if any such assets are not disposed of on the date
of liquidation of such repurchase agreements, at the prices
available at the time of liquidation of such repurchase agree-
ments from a generally recognized source or the most recent
closing bid quotation from such a source) over the sum of the
stated repurchase prices and all expenses in connection with
the liquidation of such repurchase agreements shall be
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deemed property of the estate, subject to the available rights
of setoff. As used in this section, the term “contractual right”
includes a right set forth in a rule or bylaw, applicable to each
party to the repurchase agreement, of a derivatives clearing
organization (as defined in the Commodity Exchange Act), a
multilateral clearing organization (as defined in the Federal
Deposit Insurance Corporation Improvement Act of 1991), a
national securities exchange, a national securities associa-
tion, or a securities clearing agency, a contract market desig-
nated under the Commodity Exchange Act, a derivatives
transaction execution facility registered under the Commodity
Exchange Act, or a board of trade (as defined in the Commod-
ity Exchange Act) or in a resolution of the governing board
thereof and a right, whether or not evidenced in writing,
arising under common law, under law merchant or by reason
of normal business practice.

11 U.S.C. § 560

§ 560. Contractual right to liquidate, terminate,
or accelerate a swap agreement

The exercise of any contractual right of any swap partici-
pant or financial participant to cause the liquidation, termi-
nation, or acceleration of a one or more swap agreement
agreements because of a condition of the kind specified in
section 365(e)(1) of this title or to offset or net out any
termination values or payment amounts arising under or in
connection with any the termination, liquidation, or accelera-
tion of one or more swap agreements shall not be stayed,
avoided, or otherwise limited by operation of any provision
of this title or by order of a court or administrative agency
in any proceeding under this title. As used in this section, the
term “contractual right” includes a right set forth in a rule
or bylaw of a derivatives clearing organization (as defined in
the Commodity Exchange Act), a multilateral clearing organi-
zation (as defined in the Federal Deposit Insurance Corpora-
tion Improvement Act of 1991), a national securities exchange,
a national securities association, a securities clearing agency,
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a contract market designated under the Commodity Exchange
Act, a derivatives transaction execution facility registered
under the Commodity Exchange Act, or a board of trade (as
defined in the Commodity Exchange Act) or in a resolution
of the governing board thereof and a right, whether or not
evidenced in writing, arising under common law, under law
merchant, or by reason of normal business practice.

11 U.S.C. § 561

§ 561. Contractual right to terminate, liquidate,
accelerate, or offset under a master
netting agreement and across contracts;
proceedings under chapter 15

(a) Subject to subsection (b), the exercise of any contractual
right, because of a condition of the kind specified in section
365(e)(1), to cause the termination, liquidation, or acceleration
of or to offset or net termination values, payment amounts, or
other transfer obligations arising under or in connection with
one or more (or the termination, liquidation, or acceleration
of one or more)—

(1) securities contracts, as defined in section 741(7);

(2) commodity contracts, as defined in section 761(4);

(3) forward contracts;

(4) repurchase agreements;

(5) swap agreements; or

(6) master netting agreements,

shall not be stayed, avoided, or otherwise limited by operation
of any provision of this title or by any order of a court or
administrative agency in any proceeding under this title.

(b)(1) A party may exercise a contractual right described in
subsection (a) to terminate, liquidate, or accelerate only to the
extent that such party could exercise such a right under section
555, 556, 559, or 560 for each individual contract covered by
the master netting agreement in issue.
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(2) If a debtor is a commodity broker subject to subchapter
IV of chapter 7—

(A) a party may not net or offset an obligation to the
debtor arising under, or in connection with, a commodity
contract traded on or subject to the rules of a contract
market designated under the Commodity Exchange Act
or a derivatives transaction execution facility registered
under the Commodity Exchange Act against any claim
arising under, or in connection with, other instruments,
contracts, or agreements listed in subsection (a) except to
the extent that the party has positive net equity in the
commodity accounts at the debtor, as calculated under
such subchapter; and

(B) another commodity broker may not net or offset an
obligation to the debtor arising under, or in connection
with, a commodity contract entered into or held on behalf
of a customer of the debtor and traded on or subject to
the rules of a contract market designated under the Com-
modity Exchange Act or a derivatives transaction execu-
tion facility registered under the Commodity Exchange
Act against any claim arising under, or in connection
with, other instruments, contracts, or agreements listed
in subsection (a).

(3) No provision of subparagraph (A) or (B) of paragraph
(2) shall prohibit the offset of claims and obligations that
arise under—

(A) a cross-margining agreement or similar arrange-
ment that has been approved by the Commodity Futures
Trading Commission or submitted to the Commodity
Futures Trading Commission under paragraph (1) or (2)
of section 5c(c) of the Commodity Exchange Act and has
not been abrogated or rendered ineffective by the Com-
modity Futures Trading Commission; or

(B) any other netting agreement between a clearing
organization (as defined in section 761) and another entity
that has been approved by the Commodity Futures Trad-
ing Commission.
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(c) As used in this section, the term “contractual right”
includes a right set forth in a rule or bylaw of a derivatives
clearing organization (as defined in the Commodity Exchange
Act), a multilateral clearing organization (as defined in the
Federal Deposit Insurance Corporation Improvement Act of
1991), a national securities exchange, a national securities
association, a securities clearing agency, a contract market
designated under the Commodity Exchange Act, a derivatives
transaction execution facility registered under the Commodity
Exchange Act, or a board of trade (as defined in the Commod-
ity Exchange Act) or in a resolution of the governing board
thereof, and a right, whether or not evidenced in writing,
arising under common law, under law merchant, or by reason
of normal business practice.

(d) Any provisions of this title relating to securities con-
tracts, commodity contracts, forward contracts, repurchase
agreements, swap agreements, or master netting agreements
shall apply in a case under chapter 15, so that enforcement
of contractual provisions of such contracts and agreements in
accordance with their terms will not be stayed or otherwise
limited by operation of any provision of this title or by order
of a court in any case under this title, and to limit avoidance
powers to the same extent as in a proceeding under chapter
7 or 11 of this title (such enforcement not to be limited based
on the presence or absence of assets of the debtor in the United
States)

11 U.S.C. § 562

§ 562. Timing of damage measurement in
connection with swap agreements,
securities contracts, forward contracts,
commodity contracts, repurchase
agreements, and master netting
agreements

(a) If the trustee rejects a swap agreement, securities contract
(as defined in section 741), forward contract, commodity
contract (as defined in section 761), repurchase agreement, or
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master netting agreement pursuant to section 365(a), or if a
forward contract merchant, stockbroker, financial institution,
securities clearing agency, repo participant, financial partici-
pant, master netting agreement participant, or swap partici-
pant liquidates, terminates, or accelerates such contract or
agreement, damages shall be measured as of the earlier of—

(1) the date of such rejection; or

(2) the date or dates of such liquidation, termination, or
acceleration.

(b) If there are not any commercially reasonable determi-
nants of value as of any date referred to in paragraph (1) or
(2) of subsection (a), damages shall be measured as of the
earliest subsequent date or dates on which there are commer-
cially reasonable determinants of value.

(c) For the purposes of subsection (b), if damages are not
measured as of the date or dates of rejection, liquidation,
termination, or acceleration, and the forward contract mer-
chant, stockbroker, financial institution, securities clearing
agency, repo participant, financial participant, master netting
agreement participant, or swap participant or the trustee
objects to the timing of the measurement of damages—

(1) the trustee, in the case of an objection by a forward
contract merchant, stockbroker, financial institution, securi-
ties clearing agency, repo participant, financial participant,
master netting agreement participant, or swap participant;
or

(2) the forward contract merchant, stockbroker, financial
institution, securities clearing agency, repo participant,
financial participant, master netting agreement participant,
or swap participant, in the case of an objection by the
trustee,

has the burden of proving that there were no commercially
reasonable determinants of value as of such date or dates.
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CHAPTER 7

LIQUIDATION

SUBCHAPTER I

Officers and Administration

11 U.S.C. § 701

§ 701. Interim trustee

(a)(1) Promptly after the order for relief under this chapter,
the United States trustee shall appoint one disinterested
person that is a member of the panel of private trustees
established under section 586(a)(1) of title 28 or that is
serving as trustee in the case immediately before the order
for relief under this chapter to serve as interim trustee in the
case.

(2) If none of the members of such panel is willing to serve
as interim trustee in the case, then the United States
trustee may serve as interim trustee in the case.

(b) The service of an interim trustee under this section
terminates when a trustee elected or designated under section
702 of this title to serve as trustee in the case qualifies under
section 322 of this title.

(c) An interim trustee serving under this section is a trustee
in a case under this title.

11 U.S.C. § 702

§ 702. Election of trustee

(a) A creditor may vote for a candidate for trustee only if
such creditor—

(1) holds an allowable, undisputed, fixed, liquidated,
unsecured claim of a kind entitled to distribution under
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section 726(a)(2), 726(a)(3), 726(a)(4), 752(a), 766(h), or
766(i) of this title;

(2) does not have an interest materially adverse, other
than an equity interest that is not substantial in relation
to such creditor’s interest as a creditor, to the interest of
creditors entitled to such distribution; and

(3) is not an insider.
(b) At the meeting of creditors held under section 341 of

this title, creditors may elect one person to serve as trustee
in the case if election of a trustee is requested by creditors
that may vote under subsection (a) of this section, and that
hold at least 20 percent in amount of the claims specified in
subsection (a)(1) of this section that are held by creditors that
may vote under subsection (a) of this section.

(c) A candidate for trustee is elected trustee if—
(1) creditors holding at least 20 percent in amount of the

claims of a kind specified in subsection (a)(1) of this section
that are held by creditors that may vote under subsection
(a) of this section vote; and

(2) such candidate receives the votes of creditors holding
a majority in amount of claims specified in subsection (a)(1)
of this section that are held by creditors that vote for a
trustee.
(d) If a trustee is not elected under this section, then the

interim trustee shall serve as trustee in the case.

11 U.S.C. § 703

§ 703. Successor trustee

(a) If a trustee dies or resigns during a case, fails to qualify
under section 322 of this title, or is removed under section
324 of this title, creditors may elect, in the manner specified
in section 702 of this title, a person to fill the vacancy in the
office of trustee.

(b) Pending election of a trustee under subsection (a) of this
section, if necessary to preserve or prevent loss to the estate,
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the United States trustee may appoint an interim trustee in
the manner specified in section 701(a).

(c) If creditors do not elect a successor trustee under subsec-
tion (a) of this section or if a trustee is needed in a case
reopened under section 350 of this title, then the United
States trustee—

(1) shall appoint one disinterested person that is a mem-
ber of the panel of private trustees established under
section 586(a)(1) of title 28 to serve as trustee in the case;
or

(2) may, if none of the disinterested members of such
panel is willing to serve as trustee, serve as trustee in the
case.

11 U.S.C. § 704

§ 704. Duties of trustee

(a) The trustee shall—

(1) collect and reduce to money the property of the estate
for which such trustee serves, and close such estate as
expeditiously as is compatible with the best interests of
parties in interest;

(2) be accountable for all property received;

(3) ensure that the debtor shall perform his intention as
specified in section 521(2)(B) of this title;

(4) investigate the financial affairs of the debtor;

(5) if a purpose would be served, examine proofs of claims
and object to the allowance of any claim that is improper;

(6) if advisable, oppose the discharge of the debtor;

(7) unless the court orders otherwise, furnish such infor-
mation concerning the estate and the estate’s administra-
tion as is requested by a party in interest;

(8) if the business of the debtor is authorized to be
operated, file with the court, with the United States trustee,
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and with any governmental unit charged with responsibil-
ity for collection or determination of any tax arising out of
such operation, periodic reports and summaries of the
operation of such business, including a statement of re-
ceipts and disbursements, and such other information as
the United States trustee or the court requires; and

(9) make a final report and file a final account of the
administration of the estate with the court and with the
United States trustee.;

(10) if with respect to the debtor there is a claim for a
domestic support obligation, provide the applicable notice
specified in subsection (c);

(11) if, at the time of the commencement of the case, the
debtor (or any entity designated by the debtor) served as the
administrator (as defined in section 3 of the Employee
Retirement Income Security Act of 1974) of an employee
benefit plan, continue to perform the obligations required
of the administrator; and

(12) use all reasonable and best efforts to transfer patients
from a health care business that is in the process of being
closed to an appropriate health care business that—

(A) is in the vicinity of the health care business that is
closing;

(B) provides the patient with services that are substan-
tially similar to those provided by the health care business
that is in the process of being closed; and

(C) maintains a reasonable quality of care.

(b)(1) With respect to a debtor who is an individual in a case
under this chapter—

(A) the United States trustee (or the bankruptcy admin-
istrator, if any) shall review all materials filed by the
debtor and, not later than 10 days after the date of the
first meeting of creditors, file with the court a statement
as to whether the debtor’s case would be presumed to be
an abuse under section 707(b); and
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(B) not later than 5 days after receiving a statement
under subparagraph (A), the court shall provide a copy
of the statement to all creditors.

(2) The United States trustee (or bankruptcy administra-
tor, if any) shall, not later than 30 days after the date of
filing a statement under paragraph (1), either file a motion
to dismiss or convert under section 707(b) or file a statement
setting forth the reasons the United States trustee (or the
bankruptcy administrator, if any) does not consider such a
motion to be appropriate, if the United States trustee (or the
bankruptcy administrator, if any) determines that the debt-
or’s case should be presumed to be an abuse under section
707(b) and the product of the debtor’s current monthly
income, multiplied by 12 is not less than—

(A) in the case of a debtor in a household of 1 person,
the median family income of the applicable State for 1
earner; or

(B) in the case of a debtor in a household of 2 or more
individuals, the highest median family income of the
applicable State for a family of the same number or fewer
individuals.

(c)(1) In a case described in subsection (a)(10) to which
subsection (a)(10) applies, the trustee shall—

(A)(i) provide written notice to the holder of the claim
described in subsection (a)(10) of such claim and of the
right of such holder to use the services of the State child
support enforcement agency established under sections
464 and 466 of the Social Security Act for the State in
which such holder resides, for assistance in collecting
child support during and after the case under this title;

(ii) include in the notice provided under clause (i) the
address and telephone number of such State child
support enforcement agency; and

(iii) include in the notice provided under clause (i) an
explanation of the rights of such holder to payment of
such claim under this chapter;
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(B)(i) provide written notice to such State child support
enforcement agency of such claim; and

(ii) include in the notice provided under clause (i) the
name, address, and telephone number of such holder;
and

(C) at such time as the debtor is granted a discharge
under section 727, provide written notice to such holder
and to such State child support enforcement agency of—

(i) the granting of the discharge;

(ii) the last recent known address of the debtor;

(iii) the last recent known name and address of the
debtor’s employer; and

(iv) the name of each creditor that holds a claim
that—

(I) is not discharged under paragraph (2), (4), or
(14A) of section 523(a); or

(II) was reaffirmed by the debtor under section
524(c).

(2)(A) The holder of a claim described in subsection (a)(10)
or the State child support enforcement agency of the State
in which such holder resides may request from a creditor
described in paragraph (1)(C)(iv) the last known address of
the debtor.

(B) Notwithstanding any other provision of law, a
creditor that makes a disclosure of a last known address
of a debtor in connection with a request made under
subparagraph (A) shall not be liable by reason of making
such disclosure.

11 U.S.C. § 705

§ 705. Creditors’ committee

(a) At the meeting under section 341(a) of this title, credi-
tors that may vote for a trustee under section 702(a) of this
title may elect a committee of not fewer than three, and not
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more than eleven, creditors, each of whom holds an allowable
unsecured claim of a kind entitled to distribution under
section 726(a)(2) of this title.

(b) A committee elected under subsection (a) of this section
may consult with the trustee or the United States trustee in
connection with the administration of the estate, make recom-
mendations to the trustee or the United States trustee re-
specting the performance of the trustee’s duties, and submit
to the court or the United States trustee any question affect-
ing the administration of the estate.

11 U.S.C. § 706

§ 706. Conversion

(a) The debtor may convert a case under this chapter to a
case under chapter 11, 12, or 13 of this title at any time, if
the case has not been converted under section 1112, 1208, or
1307 of this title. Any waiver of the right to convert a case
under this subsection is unenforceable.

(b) On request of a party in interest and after notice and
a hearing, the court may convert a case under this chapter
to a case under chapter 11 of this title at any time.

(c) The court may not convert a case under this chapter to
a case under chapter 12 or 13 of this title unless the debtor
requests or consents to such conversion.

(d) Notwithstanding any other provision of this section, a
case may not be converted to a case under another chapter
of this title unless the debtor may be a debtor under such
chapter.

11 U.S.C. § 707

§ 707. Dismissal of a case or conversion to a
case under chapter 11 or 13

(a) The court may dismiss a case under this chapter only
after notice and a hearing and only for cause, including—
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(1) unreasonable delay by the debtor that is prejudicial
to creditors;

(2) nonpayment of any fees or charges required under
chapter 123 of title 28; and

(3) failure of the debtor in a voluntary case to file, within
fifteen days or such additional time as the court may allow
after the filing of the petition commencing such case, the
information required by paragraph (1) of section 521, but
only on a motion by the United States trustee.

(b)(1) After notice and a hearing, the court, on its own
motion or on a motion by the United States trustee, but not
at the request or suggestion of trustee (or bankruptcy adminis-
trator, if any), or any party in interest, may dismiss a case
filed by an individual debtor under this chapter whose debts
are primarily consumer debts, or, with the debtor’s consent,
convert such a case to a case under chapter 11 or 13 of this
title, if it finds that the granting of relief would be a substan-
tial an abuse of the provisions of this chapter. There shall be
a presumption in favor of granting the relief requested by the
debtor. In making a determination whether to dismiss a case
under this section, the court may not take into consideration
whether a debtor has made, or continues to make, charitable
contributions (that meet the definition of “charitable contribu-
tion” under section 548(d)(3)) to any qualified religious or
charitable entity or organization (as that term is defined in
section 548(d)(4)).

(2)(A)(i) In considering under paragraph (1) whether the
granting of relief would be an abuse of the provisions of this
chapter, the court shall presume abuse exists if the debtor’s
current monthly income reduced by the amounts determined
under clauses (ii), (iii), and (iv), and multiplied by 60 is not
less than the lesser of—

(I) 25 percent of the debtor’s nonpriority unsecured
claims in the case, or $6,000, whichever is greater;
or

(II) $10,000.
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(ii)(I) The debtor’s monthly expenses shall be the
debtor’s applicable monthly expense amounts specified
under the National Standards and Local Standards,
and the debtor’s actual monthly expenses for the catego-
ries specified as Other Necessary Expenses issued by the
Internal Revenue Service for the area in which the
debtor resides, as in effect on the date of the order for
relief, for the debtor, the dependents of the debtor, and
the spouse of the debtor in a joint case, if the spouse is
not otherwise a dependent. Such expenses shall include
reasonably necessary health insurance, disability insur-
ance, and health savings account expenses for the
debtor, the spouse of the debtor, or the dependents of
the debtor. Notwithstanding any other provision of this
clause, the monthly expenses of the debtor shall not
include any payments for debts. In addition, the debt-
or’s monthly expenses shall include the debtor’s reason-
ably necessary expenses incurred to maintain the safety
of the debtor and the family of the debtor from family
violence as identified under section 309 of the Family
Violence Prevention and Services Act, or other applica-
ble Federal law. The expenses included in the debtor’s
monthly expenses described in the preceding sentence
shall be kept confidential by the court. In addition, if
it is demonstrated that it is reasonable and necessary,
the debtor’s monthly expenses may also include an
additional allowance for food and clothing of up to 5
percent of the food and clothing categories as specified
by the National Standards issued by the Internal Reve-
nue Service.

(II) In addition, the debtor’s monthly expenses may
include, if applicable, the continuation of actual
expenses paid by the debtor that are reasonable and
necessary for care and support of an elderly, chroni-
cally ill, or disabled household member or member
of the debtor’s immediate family (including parents,
grandparents, siblings, children, and grandchildren
of the debtor, the dependents of the debtor, and the
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spouse of the debtor in a joint case who is not a
dependent) and who is unable to pay for such reason-
able and necessary expenses.

(III) In addition, for a debtor eligible for chapter
13, the debtor’s monthly expenses may include the
actual administrative expenses of administering a
chapter 13 plan for the district in which the debtor
resides, up to an amount of 10 percent of the projected
plan payments, as determined under schedules issued
by the Executive Office for United States Trustees.

(IV) In addition, the debtor’s monthly expenses may
include the actual expenses for each dependent child
less than 18 years of age, not to exceed $1,500 per year
per child, to attend a private or public elementary or
secondary school if the debtor provides documenta-
tion of such expenses and a detailed explanation of
why such expenses are reasonable and necessary, and
why such expenses are not already accounted for in
the National Standards, Local Standards, or Other
Necessary Expenses referred to in subclause (I).

(V) In addition, the debtor’s monthly expenses may
include an allowance for housing and utilities, in
excess of the allowance specified by the Local Stan-
dards for housing and utilities issued by the Internal
Revenue Service, based on the actual expenses for
home energy costs if the debtor provides documenta-
tion of such actual expenses and demonstrates that
such actual expenses are reasonable and necessary.

(iii) The debtor’s average monthly payments on ac-
count of secured debts shall be calculated as the sum
of—

(I) the total of all amounts scheduled as contractu-
ally due to secured creditors in each month of the 60
months following the date of the petition; and

(II) any additional payments to secured creditors
necessary for the debtor, in filing a plan under chap-
ter 13 of this title, to maintain possession of the
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debtor’s primary residence, motor vehicle, or other
property necessary for the support of the debtor and
the debtor’s dependents, that serves as collateral for
secured debts;

divided by 60.

(iv) The debtor’s expenses for payment of all priority
claims (including priority child support and alimony
claims) shall be calculated as the total amount of debts
entitled to priority, divided by 60.

(B)(i) In any proceeding brought under this subsection,
the presumption of abuse may only be rebutted by demon-
strating special circumstances, such as a serious medical
condition or a call or order to active duty in the Armed
Forces, to the extent such special circumstances that
justify additional expenses or adjustments of current
monthly income for which there is no reasonable
alternative.

(ii) In order to establish special circumstances, the
debtor shall be required to itemize each additional
expense or adjustment of income and to provide—

(I) documentation for such expense or adjustment
to income; and

(II) a detailed explanation of the special circum-
stances that make such expenses or adjustment to
income necessary and reasonable.

(iii) The debtor shall attest under oath to the accuracy
of any information provided to demonstrate that addi-
tional expenses or adjustments to income are required.

(iv) The presumption of abuse may only be rebutted
if the additional expenses or adjustments to income
referred to in clause (i) cause the product of the debtor’s
current monthly income reduced by the amounts deter-
mined under clauses (ii), (iii), and (iv) of subparagraph
(A) when multiplied by 60 to be less than the lesser of—

(I) 25 percent of the debtor’s nonpriority unsecured
claims, or $6,000, whichever is greater; or
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(II) $10,000.

(C) As part of the schedule of current income and
expenditures required under section 521, the debtor shall
include a statement of the debtor’s current monthly in-
come, and the calculations that determine whether a
presumption arises under subparagraph (A)(i), that show
how each such amount is calculated.

(D) Subparagraphs (A) through (C) shall not apply, and
the court may not dismiss or convert a case based on any
form of means testing, if the debtor is a disabled veteran
(as defined in section 3741(1) of title 38), and the indebted-
ness occurred primarily during a period during which he
or she was—

(i) on active duty (as defined in section 101(d)(1) of
title 10); or

(ii) performing a homeland defense activity (as de-
fined in section 901(1) of title 32).

(3) In considering under paragraph (1) whether the grant-
ing of relief would be an abuse of the provisions of this
chapter in a case in which the presumption in subparagraph
(A)(i) of such paragraph does not arise or is rebutted, the
court shall consider—

(A) whether the debtor filed the petition in bad faith;
or

(B) the totality of the circumstances (including whether
the debtor seeks to reject a personal services contract and
the financial need for such rejection as sought by the
debtor) of the debtor’s financial situation demonstrates
abuse.

(4)(A) The court, on its own initiative or on the motion
of a party in interest, in accordance with the procedures
described in rule 9011 of the Federal Rules of Bankruptcy
Procedure, may order the attorney for the debtor to reim-
burse the trustee for all reasonable costs in prosecuting a
motion filed under section 707(b), including reasonable
attorneys’ fees, if—
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(i) a trustee files a motion for dismissal or conversion
under this subsection; and

(ii) the court—

(I) grants such motion; and

(II) finds that the action of the attorney for the
debtor in filing a case under this chapter violated rule
9011 of the Federal Rules of Bankruptcy Procedure.

(B) If the court finds that the attorney for the debtor
violated rule 9011 of the Federal Rules of Bankruptcy
Procedure, the court, on its own initiative or on the motion
of a party in interest, in accordance with such procedures,
may order—

(i) the assessment of an appropriate civil penalty
against the attorney for the debtor; and

(ii) the payment of such civil penalty to the trustee,
the United States trustee (or the bankruptcy adminis-
trator, if any).

(C) The signature of an attorney on a petition, pleading,
or written motion shall constitute a certification that the
attorney has—

(i) performed a reasonable investigation into the
circumstances that gave rise to the petition, pleading,
or written motion; and

(ii) determined that the petition, pleading, or written
motion—

(I) is well grounded in fact; and

(II) is warranted by existing law or a good faith
argument for the extension, modification, or reversal
of existing law and does not constitute an abuse under
paragraph (1).

(D) The signature of an attorney on the petition shall
constitute a certification that the attorney has no knowl-
edge after an inquiry that the information in the schedules
filed with such petition is incorrect.
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(5)(A) Except as provided in subparagraph (B) and subject
to paragraph (6), the court, on its own initiative or on the
motion of a party in interest, in accordance with the proce-
dures described in rule 9011 of the Federal Rules of Bank-
ruptcy Procedure, may award a debtor all reasonable costs
(including reasonable attorneys’ fees) in contesting a motion
filed by a party in interest (other than a trustee or United
States trustee (or bankruptcy administrator, if any)) under
this subsection if—

(i) the court does not grant the motion; and

(ii) the court finds that—

(I) the position of the party that filed the motion
violated rule 9011 of the Federal Rules of Bankruptcy
Procedure; or

(II) the attorney (if any) who filed the motion did
not comply with the requirements of clauses (i) and
(ii) of paragraph (4)(C), and the motion was made
solely for the purpose of coercing a debtor into waiv-
ing a right guaranteed to the debtor under this title.

(B) A small business that has a claim of an aggregate
amount less than $1,000 shall not be subject to subpara-
graph (A)(ii)(I).

(C) For purposes of this paragraph—

(i) the term “small business” means an unincorpo-
rated business, partnership, corporation, association, or
organization that—

(I) has fewer than 25 full-time employees as deter-
mined on the date on which the motion is filed; and

(II) is engaged in commercial or business activity;
and

(ii) the number of employees of a wholly owned sub-
sidiary of a corporation includes the employees of—

(I) a parent corporation; and

(II) any other subsidiary corporation of the parent
corporation.
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(6) Only the judge or United States trustee (or bankruptcy
administrator, if any) may file a motion under section
707(b), if the current monthly income of the debtor, or in
a joint case, the debtor and the debtor’s spouse, as of the date
of the order for relief, when multiplied by 12, is equal to or
less than—

(A) in the case of a debtor in a household of 1 person,
the median family income of the applicable State for 1
earner;

(B) in the case of a debtor in a household of 2, 3, or 4
individuals, the highest median family income of the
applicable State for a family of the same number or fewer
individuals; or

(C) in the case of a debtor in a household exceeding 4
individuals, the highest median family income of the
applicable State for a family of 4 or fewer individuals,
plus $525 per month for each individual in excess of 4.

(7)(A) No judge, United States trustee (or bankruptcy
administrator, if any), trustee, or other party in interest may
file a motion under paragraph (2) if the current monthly
income of the debtor, including a veteran (as that term is
defined in section 101 of title 38), and the debtor’s spouse
combined, as of the date of the order for relief when multi-
plied by 12, is equal to or less than—

(i) in the case of a debtor in a household of 1 person,
the median family income of the applicable State for 1
earner;

(ii) in the case of a debtor in a household of 2, 3, or
4 individuals, the highest median family income of the
applicable State for a family of the same number or
fewer individuals; or

(iii) in the case of a debtor in a household exceeding
4 individuals, the highest median family income of the
applicable State for a family of 4 or fewer individuals,
plus $525 per month for each individual in excess of
4.
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(B) In a case that is not a joint case, current monthly
income of the debtor’s spouse shall not be considered for
purposes of subparagraph (A) if—

(i)(I) the debtor and the debtor’s spouse are separated
under applicable nonbankruptcy law; or

(II) the debtor and the debtor’s spouse are living
separate and apart, other than for the purpose of
evading subparagraph (A); and

(ii) the debtor files a statement under penalty of
perjury—

(I) specifying that the debtor meets the requirement
of subclause (I) or (II) of clause (i); and

(II) disclosing the aggregate, or best estimate of the
aggregate, amount of any cash or money payments
received from the debtor’s spouse attributed to the
debtor’s current monthly income.

(c)(1) In this subsection—

(A) the term “crime of violence” has the meaning given
such term in section 16 of title 18; and

(B) the term “drug trafficking crime” has the meaning
given such term in section 924(c)(2) of title 18.

(2) Except as provided in paragraph (3), after notice and
a hearing, the court, on a motion by the victim of a crime
of violence or a drug trafficking crime, may when it is in
the best interest of the victim dismiss a voluntary case filed
under this chapter by a debtor who is an individual if such
individual was convicted of such crime.

(3) The court may not dismiss a case under paragraph
(2) if the debtor establishes by a preponderance of the
evidence that the filing of a case under this chapter is
necessary to satisfy a claim for a domestic support obliga-
tion. 
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SUBCHAPTER II

Collection, Liquidation, and Distribution of the
Estate

11 U.S.C. § 721

§ 721. Authorization to operate business

The court may authorize the trustee to operate the business
of the debtor for a limited period, if such operation is in the
best interest of the estate and consistent with the orderly
liquidation of the estate.

11 U.S.C. § 722

§ 722. Redemption

An individual debtor may, whether or not the debtor has
waived the right to redeem under this section, redeem tangi-
ble personal property intended primarily for personal, family,
or household use, from a lien securing a dischargeable con-
sumer debt, if such property is exempted under section 522
of this title or has been abandoned under section 554 of this
title, by paying the holder of such lien the amount of the
allowed secured claim of such holder that is secured by such
lien. in full at the time of redemption.

11 U.S.C. § 723

§ 723. Rights of partnership trustee against
general partners

(a) If there is a deficiency of property of the estate to pay
in full all claims which are allowed in a case under this
chapter concerning a partnership and with respect to which
a general partner of the partnership is personally liable, the
trustee shall have a claim against such general partner to the
extent that under applicable nonbankruptcy law such general
partner is personally liable for such deficiency;.
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(b) To the extent practicable, the trustee shall first seek
recovery of such deficiency from any general partner in such
partnership that is not a debtor in a case under this title.
Pending determination of such deficiency, the court may order
any such partner to provide the estate with indemnity for,
or assurance of payment of, any deficiency recoverable from
such partner, or not to dispose of property.

(c) Notwithstanding section 728(c) of this title, the trustee
has a claim against the estate of each general partner in such
partnership that is a debtor in a case under this title for the
full amount of all claims of creditors allowed in the case
concerning such partnership. Notwithstanding section 502 of
this title, there shall not be allowed in such partner’s case
a claim against such partner on which both such partner and
such partnership are liable, except to any extent that such
claim is secured only by property of such partner and not by
property of such partnership. The claim of the trustee under
this subsection is entitled to distribution in such partner’s
case under section 726(a) of this title the same as any other
claim of a kind specified in such section.

(d) If the aggregate that the trustee recovers from the
estates of general partners under subsection (c) of this section
is greater than any deficiency not recovered under subsection
(b) of this section, the court, after notice and a hearing, shall
determine an equitable distribution of the surplus so recov-
ered, and the trustee shall distribute such surplus to the
estates of the general partners in such partnership according
to such determination.

11 U.S.C. § 724

§ 724. Treatment of certain liens

(a) The trustee may avoid a lien that secures a claim of a
kind specified in section 726(a)(4) of this title.

(b) Property in which the estate has an interest and that
is subject to a lien that is not avoidable under this title (other
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than to the extent that there is a properly perfected unavoid-
able tax lien arising in connection with an ad valorem tax on
real or personal property of the estate) and that secures an
allowed claim for a tax, or proceeds of such property, shall
be distributed—

(1) first, to any holder of an allowed claim secured by a
lien on such property that is not avoidable under this title
and that is senior to such tax lien;

(2) second, to any holder of a claim of a kind specified
in section 507(a)(1) (except that such expenses, other than
claims for wages, salaries, or commissions that arise after
the date of the filing of the petition, shall be limited to
expenses incurred under chapter 7 of this title and shall not
include expenses incurred under chapter 11 of this title),
507(a)(2), 507(a)(3), 507(a)(4), 507(a)(5), 507(a)(6), or
507(a)(7) of this title, to the extent of the amount of such
allowed tax claim that is secured by such tax lien;

(3) third, to the holder of such tax lien, to any extent that
such holder’s allowed tax claim that is secured by such tax
lien exceeds any amount distributed under paragraph (2)
of this subsection;

(4) fourth, to any holder of an allowed claim secured by
a lien on such property that is not avoidable under this title
and that is junior to such tax lien;

(5) fifth, to the holder of such tax lien, to the extent that
such holder’s allowed claim secured by such tax lien is not
paid under paragraph (3) of this subsection; and

(6) sixth, to the estate.

(c) If more than one holder of a claim is entitled to distribu-
tion under a particular paragraph of subsection (b) of this
section, distribution to such holders under such paragraph
shall be in the same order as distribution to such holders
would have been other than under this section.

(d) A statutory lien the priority of which is determined in
the same manner as the priority of a tax lien under section
6323 of the Internal Revenue Code of 1986 shall be treated
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under subsection (b) of this section the same as if such lien
were a tax lien.

(e) Before subordinating a tax lien on real or personal
property of the estate, the trustee shall—

(1) exhaust the unencumbered assets of the estate; and

(2) in a manner consistent with section 506(c), recover
from property securing an allowed secured claim the reason-
able, necessary costs and expenses of preserving or disposing
of such property.

(f) Notwithstanding the exclusion of ad valorem tax liens
under this section and subject to the requirements of subsec-
tion (e), the following may be paid from property of the estate
which secures a tax lien, or the proceeds of such property:

(1) Claims for wages, salaries, and commissions that are
entitled to priority under section 507(a)(4).

(2) Claims for contributions to an employee benefit plan
entitled to priority under section 507(a)(5).

11 U.S.C. § 725

§ 725. Disposition of certain property

After the commencement of a case under this chapter, but
before final distribution of property of the estate under section
726 of this title, the trustee, after notice and a hearing, shall
dispose of any property in which an entity other than the
estate has an interest, such as a lien, and that has not been
disposed of under another section of this title.

11 U.S.C. § 726

§ 726. Distribution of property of the estate

(a) Except as provided in section 510 of this title, property
of the estate shall be distributed—

(1) first, in payment of claims of the kind specified in, and
in the order specified in, section 507 of this title, proof of
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which is timely filed under section 501 of this title or tardily
filed on or before the earlier of—

(A) the date that is 10 days after the mailing to creditors
of the summary of the trustee’s final report; or

(B) the date on which the trustee commences final
distribution under this section;

(2) second, in payment of any allowed unsecured claim,
other than a claim of a kind specified in paragraph (1), (3),
or (4) of this subsection, proof of which is—

(A) timely filed under section 501(a) of this title;

(B) timely filed under section 501(b) or 501(c) of this
title; or

(C) tardily filed under section 501(a) of this title, if—

(i) the creditor that holds such claim did not have
notice or actual knowledge of the case in time for timely
filing of a proof of such claim under section 501(a) of
this title; and

(ii) proof of such claim is filed in time to permit
payment of such claim;

(3) third, in payment of any allowed unsecured claim
proof of which is tardily filed under section 501(a) of this
title other than a claim of the kind specified in paragraph
(2)(C) of this subsection;

(4) fourth, in payment of any allowed claim, whether
secured or unsecured, for any fine, penalty, or forfeiture,
or for multiple, exemplary, or punitive damages, arising
before the earlier of the order for relief or the appointment
of a trustee, to the extent that such fine, penalty, forfeiture,
or damages are not compensation for actual pecuniary loss
suffered by the holder of such claim;

(5) fifth, in payment of interest at the legal rate from the
date of the filing of the petition, on any claim paid under
paragraph (1), (2), (3), or (4) of this subsection; and

(6) sixth, to the debtor.

284BANKRUPTCY CODE § 726

 0284 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 2624 

For Internal Bankruptcy Court Use Only 



(b) Payment on claims of a kind specified in paragraph (1),
(2), (3), (4), (5), (6), (7), or (8) of section 507(a) of this title,
or in paragraph (2), (3), (4), or (5) of subsection (a) of this
section, shall be made pro rata among claims of the kind
specified in each such particular paragraph, except that in
a case that has been converted to this chapter under section
1009, 1112, 1208, or 1307 of this title, a claim allowed under
section 503(b) of this title incurred under this chapter after
such conversion has priority over a claim allowed under
section 503(b) of this title incurred under any other chapter
of this title or under this chapter before such conversion and
over any expenses of a custodian superseded under section
543 of this title.

(c) Notwithstanding subsections (a) and (b) of this section,
if there is property of the kind specified in section 541(a)(2)
of this title, or proceeds of such property, in the estate, such
property or proceeds shall be segregated from other property
of the estate, and such property or proceeds and other prop-
erty of the estate shall be distributed as follows:

(1) Claims allowed under section 503 of this title shall
be paid either from property of the kind specified in section
541(a)(2) of this title, or from other property of the estate,
as the interest of justice requires.

(2) Allowed claims, other than claims allowed under
section 503 of this title, shall be paid in the order specified
in subsection (a) of this section, and, with respect to claims
of a kind specified in a particular paragraph of section 507
of this title or subsection (a) of this section, in the following
order and manner:

(A) First, community claims against the debtor or the
debtor’s spouse shall be paid from property of the kind
specified in section 541(a)(2) of this title, except to the
extent that such property is solely liable for debts of the
debtor.

(B) Second, to the extent that community claims
against the debtor are not paid under subparagraph (A)
of this paragraph, such community claims shall be paid
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from property of the kind specified in section 541(a)(2)
of this title that is solely liable for debts of the debtor.

(C) Third, to the extent that all claims against the
debtor including community claims against the debtor
are not paid under subparagraph (A) or (B) of this para-
graph such claims shall be paid from property of the
estate other than property of the kind specified in section
541(a)(2) of this title.

(D) Fourth, to the extent that community claims
against the debtor or the debtor’s spouse are not paid
under subparagraph (A), (B), or (C) of this paragraph,
such claims shall be paid from all remaining property of
the estate.

11 U.S.C. § 727

§ 727. Discharge

(a) The court shall grant the debtor a discharge, unless—1

(1) the debtor is not an individual;

(2) the debtor, with intent to hinder, delay, or defraud
a creditor or an officer of the estate charged with custody
of property under this title, has transferred, removed,
destroyed, mutilated, or concealed, or has permitted to be
transferred, removed, destroyed, mutilated, or concealed—

(A) property of the debtor, within one year before the
date of the filing of the petition; or

(B) property of the estate, after the date of the filing
of the petition;

(3) the debtor has concealed, destroyed, mutilated, falsi-
fied, or failed to keep or preserve any recorded information,
including books, documents, records, and papers, from

1 [Editors’ Note: Section 1228(a) of the 2005 Act provides: “CHAPTER 7 CASES.—The
court shall not grant a discharge in the case of an individual who is a debtor in a
case under chapter 7 of title 11, United States Code, unless requested tax documents
have been provided to the court.”] 
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which the debtor’s financial condition or business transac-
tions might be ascertained, unless such act or failure to act
was justified under all of the circumstances of the case;

(4) the debtor knowingly and fraudulently, in or in con-
nection with the case—

(A) made a false oath or account;
(B) presented or used a false claim;
(C) gave, offered, received, or attempted to obtain

money, property, or advantage, or a promise of money,
property, or advantage, for acting or forbearing to act; or

(D) withheld from an officer of the estate entitled to
possession under this title, any recorded information,
including books, documents, records, and papers, relating
to the debtor’s property or financial affairs;
(5) the debtor has failed to explain satisfactorily, before

determination of denial of discharge under this paragraph,
any loss of assets or deficiency of assets to meet the debtor’s
liabilities;

(6) the debtor has refused, in the case—
(A) to obey any lawful order of the court, other than

an order to respond to a material question or to testify;
(B) on the ground of privilege against self-incrimination,

to respond to a material question approved by the court
or to testify, after the debtor has been granted immunity
with respect to the matter concerning which such privi-
lege was invoked; or

(C) on a ground other than the properly invoked privi-
lege against self-incrimination, to respond to a material
question approved by the court or to testify;
(7) the debtor has committed any act specified in para-

graph (2), (3), (4), (5), or (6) of this subsection, on or within
one year before the date of the filing of the petition, or
during the case, in connection with another case, under this
title or under the Bankruptcy Act, concerning an insider;

(8) the debtor has been granted a discharge under this
section, under section 1141 of this title, or under section
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14, 371, or 476 of the Bankruptcy Act, in a case commenced
within six 8 years before the date of the filing of the
petition;

(9) the debtor has been granted a discharge under section
1228 or 1328 of this title, or under section 660 or 661 of
the Bankruptcy Act, in a case commenced within six years
before the date of the filing of the petition, unless payments
under the plan in such case totaled at least—

(A) 100 percent of the allowed unsecured claims in such
case; or

(B)(i) 70 percent of such claims; and
(ii) the plan was proposed by the debtor in good faith,

and was the debtor’s best effort; or
(10) the court approves a written waiver of discharge

executed by the debtor after the order for relief under this
chapter.;

(11) after filing the petition, the debtor failed to complete
an instructional course concerning personal financial man-
agement described in section 111, except that this paragraph
shall not apply with respect to a debtor who is a person
described in section 109(h)(4) or who resides in a district
for which the United States trustee (or the bankruptcy
administrator, if any) determines that the approved instruc-
tional courses are not adequate to service the additional
individuals who would otherwise be required to complete
such instructional courses under this section (The United
States trustee (or the bankruptcy administrator, if any) who
makes a determination described in this paragraph shall
review such determination not later than 1 year after the
date of such determination, and not less frequently than
annually thereafter.); or

(12)2 the court after notice and a hearing held not more
than 10 days before the date of the entry of the order

2 [Editors’ Note: Section 1501(b)(2) of the 2005 Act provides: “CERTAIN LIMITATIONS

APPLICABLE TO DEBTORS.—The amendments made by [section 330(a) of the 2005 Act
adding paragraph (12) to Code section 727(a)] shall apply with respect to cases
commenced under title 11, United States Code, on or after the date of the enactment
of this Act.”] 
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granting the discharge finds that there is reasonable cause
to believe that—

(A) section 522(q)(1) may be applicable to the debtor;
and

(B) there is pending any proceeding in which the debtor
may be found guilty of a felony of the kind described in
section 522(q)(1)(A) or liable for a debt of the kind de-
scribed in section 522(q)(1)(B).

(b) Except as provided in section 523 of this title, a dis-
charge under subsection (a) of this section discharges the
debtor from all debts that arose before the date of the order
for relief under this chapter, and any liability on a claim that
is determined under section 502 of this title as if such claim
had arisen before the commencement of the case, whether or
not a proof of claim based on any such debt or liability is filed
under section 501 of this title, and whether or not a claim
based on any such debt or liability is allowed under section
502 of this title.

(c)(1) The trustee, a creditor, or the United States trustee
may object to the granting of a discharge under subsection
(a) of this section.

(2) On request of a party in interest, the court may order
the trustee to examine the acts and conduct of the debtor
to determine whether a ground exists for denial of
discharge.

(d) On request of the trustee, a creditor, or the United
States trustee, and after notice and a hearing, the court shall
revoke a discharge granted under subsection (a) of this section
if—

(1) such discharge was obtained through the fraud of the
debtor, and the requesting party did not know of such fraud
until after the granting of such discharge;

(2) the debtor acquired property that is property of the
estate, or became entitled to acquire property that would
be property of the estate, and knowingly and fraudulently
failed to report the acquisition of or entitlement to such
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property, or to deliver or surrender such property to the
trustee; or

(3) the debtor committed an act specified in subsection
(a)(6) of this section.; or

(4)3 the debtor has failed to explain satisfactorily—

(A) a material misstatement in an audit referred to in
section 586(f) of title 28; or

(B) a failure to make available for inspection all neces-
sary accounts, papers, documents, financial records, files,
and all other papers, things, or property belonging to the
debtor that are requested for an audit referred to in section
586(f) of title 28.

(e) The trustee, a creditor, or the United States trustee may
request a revocation of a discharge—

(1) under subsection (d)(1) of this section within one year
after such discharge is granted; or

(2) under subsection (d)(2) or (d)(3) of this section before
the later of—

(A) one year after the granting of such discharge; and

(B) the date the case is closed.

11 U.S.C. § 728

§ 728. Special tax provisions

(a) For the purposes of any State or local law imposing a
tax on or measured by income, the taxable period of a debtor
that is an individual shall terminate on the date of the order
for relief under this chapter, unless the case was converted
under section 1112 or 1208 of this title.

(b) Notwithstanding any State or local law imposing a tax
on or measured by income, the trustee shall make tax returns
of income for the estate of an individual debtor in a case under

3 [Editors’ Note: Section 603(e) of the 2005 Act provides: “EFFECTIVE DATE.—The
amendments made by this section [including the addition of paragraph (4) to Code
section 727(d)] shall take effect 18 months after the date of enactment of this Act.”]
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this chapter or for a debtor that is a corporation in a case
under this chapter only if such estate or corporation has net
taxable income for the entire period after the order for relief
under this chapter during which the case is pending. If such
entity has such income, or if the debtor is a partnership, then
the trustee shall make and file a return of income for each
taxable period during which the case was pending after the
order for relief under this chapter.

(c) If there are pending a case under this chapter concerning
a partnership and a case under this chapter concerning a
partner in such partnership, a governmental unit’s claim for
any unpaid liability of such partner for a State or local tax
on or measured by income, to the extent that such liability
arose from the inclusion in such partner’s taxable income of
earnings of such partnership that were not withdrawn by
such partner, is a claim only against such partnership.

(d) Notwithstanding section 541 of this title, if there are
pending a case under this chapter concerning a partnership
and a case under this chapter concerning a partner in such
partnership, then any State or local tax refund or reduction
of tax of such partner that would have otherwise been prop-
erty of the estate of such partner under section 541 of this
title—

(1) is property of the estate of such partnership to the
extent that such tax refund or reduction of tax is fairly
apportionable to losses sustained by such partnership and
not reimbursed by such partner; and

(2) is otherwise property of the estate of such partner.
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SUBCHAPTER III

Stockbroker Liquidation

11 U.S.C. § 741

§ 741. Definitions for this subchapter

In this subchapter—
(1) “Commission” means Securities and Exchange

Commission;
(2) “customer” includes—

(A) entity with whom a person deals as principal or agent
and that has a claim against such person on account of a
security received, acquired, or held by such person in the
ordinary course of such person’s business as a stockbroker,
from or for the securities account or accounts of such
entity—

(i) for safekeeping;
(ii) with a view to sale;

(iii) to cover a consummated sale;

(iv) pursuant to a purchase;

(v) as collateral under a security agreement; or

(vi) for the purpose of effecting registration of transfer;
and

(B) entity that has a claim against a person arising out
of—

(i) a sale or conversion of a security received, acquired,
or held as specified in subparagraph (A) of this para-
graph; or

(ii) a deposit of cash, a security, or other property with
such person for the purpose of purchasing or selling a
security;

(3) “customer name security” means security—

(A) held for the account of a customer on the date of the
filing of the petition by or on behalf of the debtor;
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(B) registered in such customer’s name on such date or
in the process of being so registered under instructions from
the debtor; and

(C) not in a form transferable by delivery on such date;

(4) “customer property” means cash, security, or other
property, and proceeds of such cash, security, or property,
received, acquired, or held by or for the account of the debtor,
from or for the securities account of a customer—

(A) including—

(i) property that was unlawfully converted from and
that is the lawful property of the estate;

(ii) a security held as property of the debtor to the
extent such security is necessary to meet a net equity
claim of a customer based on a security of the same class
and series of an issuer;

(iii) resources provided through the use or realization
of a customer’s debit cash balance or a debit item includ-
ible in the Formula for Determination of Reserve Re-
quirement for Brokers and Dealers as promulgated by the
Commission under the Securities Exchange Act of 1934;
and

(iv) other property of the debtor that any applicable
law, rule, or regulation requires to be set aside or held
for the benefit of a customer, unless including such
property as customer property would not significantly
increase customer property; but

(B) not including—

(i) a customer name security delivered to or reclaimed
by a customer under section 751 of this title; or

(ii) property to the extent that a customer does not have
a claim against the debtor based on such property;

(5) “margin payment” means payment or deposit of cash,
a security, or other property, that is commonly known to the
securities trade as original margin, initial margin, mainte-
nance margin, or variation margin, or as a mark-to-market
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payment, or that secures an obligation of a participant in a
securities clearing agency;

(6) “net equity” means, with respect to all accounts of a
customer that such customer has in the same capacity—

(A)(i) aggregate dollar balance that would remain in such
accounts after the liquidation, by sale or purchase, at the
time of the filing of the petition, of all securities positions
in all such accounts, except any customer name securities
of such customer; minus

(ii) any claim of the debtor against such customer in
such capacity that would have been owing immediately
after such liquidation; plus
(B) any payment by such customer to the trustee, within

60 days after notice under section 342 of this title, of any
business related claim of the debtor against such customer
in such capacity;
(7) “securities contract”—

(A) means—
(i) a contract for the purchase, sale, or loan of a secur-

ity, including an option for the purchase or sale of a
security, a certificate of deposit, or a mortgage loan or
any interest in a mortgage loan, a group or index of
securities, certificates of deposit, or mortgage loans or
interests therein (including any an interest therein or
based on the value thereof), or option on any of the
foregoing, including an option to purchase or sell any such
security, certificate of deposit, mortgage loan, interest,
group or index, or option, and including any repurchase
or reverse repurchase transaction on any such security,
certificate of deposit, mortgage loan, interest, group or
index, or option;

(ii) any option entered into on a national securities
exchange relating to foreign currencies, or the guarantee
of any settlement of cash or securities by or to a securities
clearing agency;;

(iii) the guarantee by or to any securities clearing agency
of a settlement of cash, securities, certificates of deposit,
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mortgage loans or interests therein, group or index of
securities, or mortgage loans or interests therein (includ-
ing any interest therein or based on the value thereof), or
option on any of the foregoing, including an option to
purchase or sell any such security, certificate of deposit,
mortgage loan, interest, group or index, or option;

(iv) any margin loan;
(v) any other agreement or transaction that is similar

to an agreement or transaction referred to in this
subparagraph;

(vi) any combination of the agreements or transactions
referred to in this subparagraph;

(vii) any option to enter into any agreement or transac-
tion referred to in this subparagraph;

(viii) a master agreement that provides for an agree-
ment or transaction referred to in clause (i), (ii), (iii), (iv),
(v), (vi), or (vii), together with all supplements to any such
master agreement, without regard to whether the master
agreement provides for an agreement or transaction that
is not a securities contract under this subparagraph,
except that such master agreement shall be considered to
be a securities contract under this subparagraph only
with respect to each agreement or transaction under such
master agreement that is referred to in clause (i), (ii), (iii),
(iv), (v), (vi), or (vii); or

(ix) any security agreement or arrangement or other
credit enhancement related to any agreement or transac-
tion referred to in this subparagraph, including any
guarantee or reimbursement obligation by or to a stock-
broker, securities clearing agency, financial institution, or
financial participant in connection with any agreement
or transaction referred to in this subparagraph, but not
to exceed the damages in connection with any such agree-
ment or transaction, measured in accordance with section
562; and
(B) does not include any purchase, sale, or repurchase

obligation under a participation in a commercial mortgage
loan;
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(8) “settlement payment” means a preliminary settlement
payment, a partial settlement payment, an interim settle-
ment payment, a settlement payment on account, a final
settlement payment, or any other similar payment commonly
used in the securities trade; and

(9) “SIPC” means Securities Investor Protection Corpora-
tion.

11 U.S.C. § 742

§ 742. Effect of section 362 of this title in this
subchapter

Notwithstanding section 362 of this title, SIPC may file an
application for a protective decree under the Securities Inves-
tor Protection Act of 1970. The filing of such application stays
all proceedings in the case under this title unless and until
such application is dismissed. If SIPC completes the liquida-
tion of the debtor, then the court shall dismiss the case.

11 U.S.C. § 743

§ 743. Notice

The clerk shall give the notice required by section 342 of
this title to SIPC and to the Commission.

11 U.S.C. § 744

§ 744. Executory contracts

Notwithstanding section 365(d)(1) of this title, the trustee
shall assume or reject, under section 365 of this title, any
executory contract of the debtor for the purchase or sale of
a security in the ordinary course of the debtor’s business,
within a reasonable time after the date of the order for relief,
but not to exceed 30 days. If the trustee does not assume such
a contract within such time, such contract is rejected.
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11 U.S.C. § 745

§ 745. Treatment of accounts

(a) Accounts held by the debtor for a particular customer
in separate capacities shall be treated as accounts of separate
customers.

(b) If a stockbroker or a bank holds a customer net equity
claim against the debtor that arose out of a transaction for
a customer of such stockbroker or bank, each such customer
of such stockbroker or bank shall be treated as a separate
customer of the debtor.

(c) Each trustee’s account specified as such on the debtor’s
books, and supported by a trust deed filed with, and qualified
as such by, the Internal Revenue Service, and under the
Internal Revenue Code of 1986, shall be treated as a separate
customer account for each beneficiary under such trustee
account.

11 U.S.C. § 746

§ 746. Extent of customer claims

(a) If, after the date of the filing of the petition, an entity
enters into a transaction with the debtor, in a manner that
would have made such entity a customer had such transaction
occurred before the date of the filing of the petition, and such
transaction was entered into by such entity in good faith and
before the qualification under section 322 of this title of a
trustee, such entity shall be deemed a customer, and the date
of such transaction shall be deemed to be the date of the filing
of the petition for the purpose of determining such entity’s
net equity.

(b) An entity does not have a claim as a customer to the
extent that such entity transferred to the debtor cash or a
security that, by contract, agreement, understanding, or
operation of law, is—

(1) part of the capital of the debtor; or
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(2) subordinated to the claims of any or all creditors.

11 U.S.C. § 747

§ 747. Subordination of certain customer claims

Except as provided in section 510 of this title, unless all
other customer net equity claims have been paid in full, the
trustee may not pay in full or pay in part, directly or indi-
rectly, any net equity claim of a customer that was, on the
date the transaction giving rise to such claim occurred—

(1) an insider;

(2) a beneficial owner of at least five percent of any class
of equity securities of the debtor, other than—

(A) nonconvertible stock having fixed preferential divi-
dend and liquidation rights; or

(B) interests of limited partners in a limited partnership;

(3) a limited partner with a participation of at least five
percent in the net assets or net profits of the debtor; or

(4) an entity that, directly or indirectly, through agreement
or otherwise, exercised or had the power to exercise control
over the management or policies of the debtor.

11 U.S.C. § 748

§ 748. Reduction of securities to money

As soon as practicable after the date of the order for relief,
the trustee shall reduce to money, consistent with good
market practice, all securities held as property of the estate,
except for customer name securities delivered or reclaimed
under section 751 of this title.
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11 U.S.C. § 749

§ 749. Voidable transfers

(a) Except as otherwise provided in this section, any trans-
fer of property that, but for such transfer, would have been
customer property, may be avoided by the trustee, and such
property shall be treated as customer property, if and to the
extent that the trustee avoids such transfer under section
544, 545, 547, 548, or 549 of this title. For the purpose of such
sections, the property so transferred shall be deemed to have
been property of the debtor and, if such transfer was made
to a customer or for a customer’s benefit, such customer shall
be deemed, for the purposes of this section, to have been a
creditor.

(b) Notwithstanding sections 544, 545, 547, 548, and 549
of this title, the trustee may not avoid a transfer made before
five days after the order for relief if such transfer is approved
by the Commission by rule or order, either before or after such
transfer, and if such transfer is—

(1) a transfer of a securities contract entered into or
carried by or through the debtor on behalf of a customer,
and of any cash, security, or other property margining or
securing such securities contract; or

(2) the liquidation of a securities contract entered into
or carried by or through the debtor on behalf of a customer.

11 U.S.C. § 750

§ 750. Distribution of securities

The trustee may not distribute a security except under
section 751 of this title.
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11 U.S.C. § 751

§ 751. Customer name securities

The trustee shall deliver any customer name security to or
on behalf of the customer entitled to such security, unless
such customer has a negative net equity. With the approval
of the trustee, a customer may reclaim a customer name
security after payment to the trustee, within such period as
the trustee allows, of any claim of the debtor against such
customer to the extent that such customer will not have a
negative net equity after such payment.

11 U.S.C. § 752

§ 752. Customer property

(a) The trustee shall distribute customer property ratably
to customers on the basis and to the extent of such customers’
allowed net equity claims and in priority to all other claims,
except claims of the kind specified in section 507(a)(12) of this
title that are attributable to the administration of such
customer property.

(b)(1) The trustee shall distribute customer property in
excess of that distributed under subsection (a) of this section
in accordance with section 726 of this title.

(2) Except as provided in section 510 of this title, if a
customer is not paid the full amount of such customer’s
allowed net equity claim from customer property, the un-
paid portion of such claim is a claim entitled to distribution
under section 726 of this title.

(c) Any cash or security remaining after the liquidation of
a security interest created under a security agreement made
by the debtor, excluding property excluded under section
741(4)(B) of this title, shall be apportioned between the
general estate and customer property in the same proportion
as the general estate of the debtor and customer property
were subject to such security interest.
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11 U.S.C. § 753

§ 753. Stockbroker liquidation and forward
contract merchants, commodity brokers,
stockbrokers, financial institutions,
financial participants, securities clearing
agencies, swap participants, repo
participants, and master netting
agreement participants

Notwithstanding any other provision of this title, the exer-
cise of rights by a forward contract merchant, commodity
broker, stockbroker, financial institution, financial partici-
pant, securities clearing agency, swap participant, repo partic-
ipant, or master netting agreement participant under this title
shall not affect the priority of any unsecured claim it may have
after the exercise of such rights. 

SUBCHAPTER IV

Commodity Broker Liquidation

11 U.S.C. § 761

§ 761. Definitions for this subchapter

In this subchapter—

(1) “Act” means Commodity Exchange Act;

(2) “clearing organization” means a derivatives clearing
organization registered under the Act;

(3) “Commission” means Commodity Futures Trading
Commission;

(4) “commodity contract” means—

(A) with respect to a futures commission merchant, con-
tract for the purchase or sale of a commodity for future
delivery on, or subject to the rules of, a contract market or
board of trade;
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(B) with respect to a foreign futures commission mer-
chant, foreign future;

(C) with respect to a leverage transaction merchant,
leverage transaction;

(D) with respect to a clearing organization, contract for
the purchase or sale of a commodity for future delivery on,
or subject to the rules of, a contract market or board of trade
that is cleared by such clearing organization, or commodity
option traded on, or subject to the rules of, a contract
market or board of trade that is cleared by such clearing
organization; or

(E) with respect to a commodity options dealer, commod-
ity option;

(F) any other agreement or transaction that is similar to
an agreement or transaction referred to in this paragraph;

(G) any combination of the agreements or transactions
referred to in this paragraph;

(H) any option to enter into an agreement or transaction
referred to in this paragraph;

(I) a master agreement that provides for an agreement or
transaction referred to in subparagraph (A), (B), (C), (D),
(E), (F), (G), or (H), together with all supplements to such
master agreement, without regard to whether the master
agreement provides for an agreement or transaction that is
not a commodity contract under this paragraph, except that
the master agreement shall be considered to be a commodity
contract under this paragraph only with respect to each
agreement or transaction under the master agreement that
is referred to in subparagraph (A), (B), (C), (D), (E), (F), (G),
or (H); or

(J) any security agreement or arrangement or other credit
enhancement related to any agreement or transaction re-
ferred to in this paragraph, including any guarantee or
reimbursement obligation by or to a commodity broker or
financial participant in connection with any agreement or
transaction referred to in this paragraph, but not to exceed
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the damages in connection with any such agreement or
transaction, measured in accordance with section 562;
(5) “commodity option” means agreement or transaction

subject to regulation under section 4c(b) of the Act;
(6) “commodity options dealer” means person that extends

credit to, or that accepts cash, a security, or other property
from, a customer of such person for the purchase or sale of
an interest in a commodity option;

(7) “contract market” means a registered entity;
(8) “contract of sale”, “commodity”, “derivatives clearing

organization”, “future delivery”, “board of trade”, “registered
entity”, and “futures commission merchant” have the mean-
ings assigned to those terms in the Act;

(9) “customer” means—
(A) with respect to a futures commission merchant—

(i) entity for or with whom such futures commission
merchant deals and that holds a claim against such
futures commission merchant on account of a commodity
contract made, received, acquired, or held by or through
such futures commission merchant in the ordinary course
of such futures commission merchant’s business as a
futures commission merchant from or for the commodity
futures account of such entity; or

(ii) entity that holds a claim against such futures
commission merchant arising out of—

(I) the making, liquidation, or change in the value
of a commodity contract of a kind specified in clause
(i) of this subparagraph;

(II) a deposit or payment of cash, a security, or other
property with such futures commission merchant for
the purpose of making or margining such a commodity
contract; or

(III) the making or taking of delivery on such a
commodity contract;

(B) with respect to a foreign futures commission
merchant—
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(i) entity for or with whom such foreign futures com-
mission merchant deals and that holds a claim against
such foreign futures commission merchant on account of
a commodity contract made, received, acquired, or held
by or through such foreign futures commission merchant
in the ordinary course of such foreign futures commission
merchant’s business as a foreign futures commission
merchant from or for the foreign futures account of such
entity; or

(ii) entity that holds a claim against such foreign
futures commission merchant arising out of—

(I) the making, liquidation, or change in value of a
commodity contract of a kind specified in clause (i) of
this subparagraph;

(II) a deposit or payment of cash, a security, or other
property with such foreign futures commission mer-
chant for the purpose of making or margining such a
commodity contract; or

(III) the making or taking of delivery on such a
commodity contract;

(C) with respect to a leverage transaction merchant—
(i) entity for or with whom such leverage transaction

merchant deals and that holds a claim against such
leverage transaction merchant on account of a commodity
contract engaged in by or with such leverage transaction
merchant in the ordinary course of such leverage transac-
tion merchant’s business as a leverage transaction mer-
chant from or for the leverage account of such entity; or

(ii) entity that holds a claim against such leverage
transaction merchant arising out of—

(I) the making, liquidation, or change in value of a
commodity contract of a kind specified in clause (i) of
this subparagraph;

(II) a deposit or payment of cash, a security, or other
property with such leverage transaction merchant for
the purpose of entering into or margining such a com-
modity contract; or

304BANKRUPTCY CODE § 761

 0304 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 2830 

For Internal Bankruptcy Court Use Only 



(III) the making or taking of delivery on such a
commodity contract;

(D) with respect to a clearing organization, clearing
member of such clearing organization with whom such
clearing organization deals and that holds a claim against
such clearing organization on account of cash, a security,
or other property received by such clearing organization to
margin, guarantee, or secure a commodity contract in such
clearing member’s proprietary account or customers’ ac-
count; or

(E) with respect to a commodity options dealer—

(i) entity for or with whom such commodity options
dealer deals and that holds a claim on account of a
commodity contract made, received, acquired, or held by
or through such commodity options dealer in the ordinary
course of such commodity options dealer’s business as a
commodity options dealer from or for the commodity
options account of such entity; or

(ii) entity that holds a claim against such commodity
options dealer arising out of—

(I) the making of, liquidation of, exercise of, or a
change in value of, a commodity contract of a kind
specified in clause (i) of this subparagraph; or

(II) a deposit or payment of cash, a security, or other
property with such commodity options dealer for the
purpose of making, exercising, or margining such a
commodity contract;

(10) “customer property” means cash, a security, or other
property, or proceeds of such cash, security, or property,
received, acquired, or held by or for the account of the debtor,
from or for the account of a customer—

(A) including—

(i) property received, acquired, or held to margin,
guarantee, secure, purchase, or sell a commodity
contract;
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(ii) profits or contractual or other rights accruing to a
customer as a result of a commodity contract;

(iii) an open commodity contract;

(iv) specifically identifiable customer property;

(v) warehouse receipt or other document held by the
debtor evidencing ownership of or title to property to be
delivered to fulfill a commodity contract from or for the
account of a customer;

(vi) cash, a security, or other property received by the
debtor as payment for a commodity to be delivered to
fulfill a commodity contract from or for the account of a
customer;

(vii) a security held as property of the debtor to the
extent such security is necessary to meet a net equity
claim based on a security of the same class and series
of an issuer;

(viii) property that was unlawfully converted from and
that is the lawful property of the estate; and

(ix) other property of the debtor that any applicable
law, rule, or regulation requires to be set aside or held
for the benefit of a customer, unless including such
property as customer property would not significantly
increase customer property; but

(B) not including property to the extent that a customer
does not have a claim against the debtor based on such
property;

(11) “foreign future” means contract for the purchase or sale
of a commodity for future delivery on, or subject to the rules
of, a board of trade outside the United States;

(12) “foreign futures commission merchant” means entity
engaged in soliciting or accepting orders for the purchase or
sale of a foreign future or that, in connection with such a
solicitation or acceptance, accepts cash, a security, or other
property, or extends credit to margin, guarantee, or secure
any trade or contract that results from such a solicitation or
acceptance;
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(13) “leverage transaction” means agreement that is subject
to regulation under section 19 of the Commodity Exchange
Act, and that is commonly known to the commodities trade
as a margin account, margin contract, leverage account, or
leverage contract;

(14) “leverage transaction merchant” means person in the
business of engaging in leverage transactions;

(15) “margin payment” means payment or deposit of cash,
a security, or other property, that is commonly known to the
commodities trade as original margin, initial margin, mainte-
nance margin, or variation margin, including mark-to-market
payments, settlement payments, variation payments, daily
settlement payments, and final settlement payments made
as adjustments to settlement prices;

(16) “member property” means customer property received,
acquired, or held by or for the account of a debtor that is a
clearing organization, from or for the proprietary account of
a customer that is a clearing member of the debtor; and

(17) “net equity” means, subject to such rules and regula-
tions as the Commission promulgates under the Act, with
respect to the aggregate of all of a customer’s accounts that
such customer has in the same capacity—

(A) the balance remaining in such customer’s accounts
immediately after—

(i) all commodity contracts of such customer have been
transferred, liquidated, or become identified for delivery;
and

(ii) all obligations of such customer in such capacity to
the debtor have been offset; plus
(B) the value, as of the date of return under section 766

of this title, of any specifically identifiable customer prop-
erty actually returned to such customer before the date
specified in subparagraph (A) of this paragraph; plus

(C) the value, as of the date of transfer, of—
(i) any commodity contract to which such customer is

entitled that is transferred to another person under
section 766 of this title; and
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(ii) any cash, security, or other property of such cus-
tomer transferred to such other person under section 766
of this title to margin or secure such transferred commod-
ity contract.

11 U.S.C. § 762

§ 762. Notice to the Commission and right to be
heard

(a) The clerk shall give the notice required by section 342
of this title to the Commission.

(b) The Commission may raise and may appear and be
heard on any issue in a case under this chapter.

11 U.S.C. § 763

§ 763. Treatment of accounts

(a) Accounts held by the debtor for a particular customer
in separate capacities shall be treated as accounts of separate
customers.

(b) A member of a clearing organization shall be deemed
to hold such member’s proprietary account in a separate
capacity from such member’s customers’ account.

(c) The net equity in a customer’s account may not be offset
against the net equity in the account of any other customer.

11 U.S.C. § 764

§ 764. Voidable transfers

(a) Except as otherwise provided in this section, any trans-
fer by the debtor of property that, but for such transfer, would
have been customer property, may be avoided by the trustee,
and such property shall be treated as customer property, if
and to the extent that the trustee avoids such transfer under
section 544, 545, 547, 548, 549, or 724(a) of this title. For the
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purpose of such sections, the property so transferred shall be
deemed to have been property of the debtor, and, if such
transfer was made to a customer or for a customer’s benefit,
such customer shall be deemed, for the purposes of this
section, to have been a creditor.

(b) Notwithstanding sections 544, 545, 547, 548, 549, and
724(a) of this title, the trustee may not avoid a transfer made
before five days after the order for relief, if such transfer is
approved by the Commission by rule or order, either before
or after such transfer, and if such transfer is—

(1) a transfer of a commodity contract entered into or
carried by or through the debtor on behalf of a customer,
and of any cash, securities, or other property margining or
securing such commodity contract; or

(2) the liquidation of a commodity contract entered into
or carried by or through the debtor on behalf of a customer.

11 U.S.C. § 765

§ 765. Customer instructions

(a) The notice required by section 342 of this title to
customers shall instruct each customer—

(1) to file a proof of such customer’s claim promptly, and
to specify in such claim any specifically identifiable secur-
ity, property, or commodity contract; and

(2) to instruct the trustee of such customer’s desired
disposition, including transfer under section 766 of this title
or liquidation, of any commodity contract specifically identi-
fied to such customer.

(b) The trustee shall comply, to the extent practicable, with
any instruction received from a customer regarding such
customer’s desired disposition of any commodity contract
specifically identified to such customer. If the trustee has
transferred, under section 766 of this title, such a commodity
contract, the trustee shall transmit any such instruction to
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the commodity broker to whom such commodity contract was
so transferred.

11 U.S.C. § 766

§ 766. Treatment of customer property

(a) The trustee shall answer all margin calls with respect
to a specifically identifiable commodity contract of a customer
until such time as the trustee returns or transfers such
commodity contract, but the trustee may not make a margin
payment that has the effect of a distribution to such customer
of more than that to which such customer is entitled under
subsection (h) or (i) of this section.

(b) The trustee shall prevent any open commodity contract
from remaining open after the last day of trading in such
commodity contract, or into the first day on which notice of
intent to deliver on such commodity contract may be tendered,
whichever occurs first. With respect to any commodity con-
tract that has remained open after the last day of trading in
such commodity contract or with respect to which delivery
must be made or accepted under the rules of the contract
market on which such commodity contract was made, the
trustee may operate the business of the debtor for the purpose
of—

(1) accepting or making tender of notice of intent to
deliver the physical commodity underlying such commodity
contract;

(2) facilitating delivery of such commodity; or

(3) disposing of such commodity if a party to such com-
modity contract defaults.

(c) The trustee shall return promptly to a customer any
specifically identifiable security, property, or commodity con-
tract to which such customer is entitled, or shall transfer, on
such customer’s behalf, such security, property, or commodity
contract to a commodity broker that is not a debtor under this
title subject to such rules or regulations as the Commission
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may prescribe, to the extent that the value of such security,
property, or commodity contract does not exceed the amount
to which such customer would be entitled under subsection
(h) or (i) of this section if such security, property, or commod-
ity contract were not returned or transferred under this
subsection.

(d) If the value of a specifically identifiable security, prop-
erty, or commodity contract exceeds the amount to which the
customer of the debtor is entitled under subsection (h) or (i)
of this section, then such customer to whom such security,
property, or commodity contract is specifically identified may
deposit cash with the trustee equal to the difference between
the value of such security, property, or commodity contract
and such amount, and the trustee then shall—

(1) return promptly such security, property, or commodity
contract to such customer; or

(2) transfer, on such customer’s behalf, such security,
property, or commodity contract to a commodity broker that
is not a debtor under this title, subject to such rules or
regulations as the Commission may prescribe.
(e) Subject to subsection (b) of this section, the trustee shall

liquidate any commodity contract that—
(1) is identified to a particular customer and with respect

to which such customer has not timely instructed the
trustee as to the desired disposition of such commodity
contract;

(2) cannot be transferred under subsection (c) of this
section; or

(3) cannot be identified to a particular customer.
(f) As soon as practicable after the commencement of the

case, the trustee shall reduce to money, consistent with good
market practice, all securities and other property, other than
commodity contracts, held as property of the estate, except
for specifically identifiable securities or property distributable
under subsection (h) or (i) of this section.

(g) The trustee may not distribute a security or other
property except under subsection (h) or (i) of this section.
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(h) Except as provided in subsection (b) of this section, the
trustee shall distribute customer property ratably to custom-
ers on the basis and to the extent of such customers’ allowed
net equity claims, and in priority to all other claims, except
claims of a kind specified in section 507(a)(12) of this title that
are attributable to the administration of customer property.
Such distribution shall be in the form of—

(1) cash;

(2) the return or transfer, under subsection (c) or (d) of
this section, of specifically identifiable customer securities,
property, or commodity contracts; or

(3) payment of margin calls under subsection (a) of this
section.

Notwithstanding any other provision of this subsection, a
customer net equity claim based on a proprietary account, as
defined by Commission rule, regulation, or order, may not be
paid either in whole or in part, directly or indirectly, out of
customer property unless all other customer net equity claims
have been paid in full.

(i) If the debtor is a clearing organization, the trustee shall
distribute—

(1) customer property, other than member property,
ratably to customers on the basis and to the extent of such
customers’ allowed net equity claims based on such custom-
ers’ accounts other than proprietary accounts, and in prior-
ity to all other claims, except claims of a kind specified in
section 507(a)(12) of this title that are attributable to the
administration of such customer property; and

(2) member property ratably to customers on the basis
and to the extent of such customers’ allowed net equity
claims based on such customers’ proprietary accounts, and
in priority to all other claims, except claims of a kind
specified in section 507(a)(12) of this title that are attribut-
able to the administration of member property or customer
property.
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(j)(1) The trustee shall distribute customer property in
excess of that distributed under subsection (h) or (i) of this
section in accordance with section 726 of this title.

(2) Except as provided in section 510 of this title if a
customer is not paid the full amount of such customer’s
allowed net equity claim from customer property, the un-
paid portion of such claim is a claim entitled to distribution
under section 726 of this title.

11 U.S.C. § 767

§ 767. Commodity broker liquidation and
forward contract merchants, commodity
brokers, stockbrokers, financial
institutions, financial participants,
securities clearing agencies, swap
participants, repo participants, and
master netting agreement participants

Notwithstanding any other provision of this title, the exer-
cise of rights by a forward contract merchant, commodity
broker, stockbroker, financial institution, financial partici-
pant, securities clearing agency, swap participant, repo partic-
ipant, or master netting agreement participant under this title
shall not affect the priority of any unsecured claim it may have
after the exercise of such rights. 

SUBCHAPTER V

Clearing Bank Liquidation

11 U.S.C. § 781

§ 781. Definitions

For purposes of this subchapter, the following definitions
shall apply:
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(1) Board. The term “Board” means the Board of Gover-
nors of the Federal Reserve System.

(2) Depository institution. The term “depository institu-
tion” has the same meaning as in section 3 of the Federal
Deposit Insurance Act.

(3) Clearing bank. The term “clearing bank” means an
uninsured State member bank, or a corporation organized
under section 25A of the Federal Reserve Act, which oper-
ates, or operates as, a multilateral clearing organization
pursuant to section 409 of the Federal Deposit Insurance
Corporation Improvement Act of 1991.

11 U.S.C. § 782

§ 782. Selection of trustee

(a) In General.

(1) Appointment. Notwithstanding any other provision of
this title, the conservator or receiver who files the petition
shall be the trustee under this chapter, unless the Board
designates an alternative trustee.

(2) Successor. The Board may designate a successor
trustee if required.

(b) Authority of Trustee. Whenever the Board appoints or
designates a trustee, chapter 3 and sections 704 and 705 of
this title shall apply to the Board in the same way and to the
same extent that they apply to a United States trustee.

11 U.S.C. § 783

§ 783. Additional powers of trustee

(a) Distribution of Property Not of the Estate. The trustee
under this subchapter has power to distribute property not
of the estate, including distributions to customers that are
mandated by subchapters III and IV of this chapter.
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(b) Disposition of Institution. The trustee under this sub-
chapter may, after notice and a hearing—

(1) sell the clearing bank to a depository institution or
consortium of depository institutions (which consortium
may agree on the allocation of the clearing bank among the
consortium);

(2) merge the clearing bank with a depository institution;

(3) transfer contracts to the same extent as could a
receiver for a depository institution under paragraphs (9)
and (10) of section 11(e) of the Federal Deposit Insurance
Act;

(4) transfer assets or liabilities to a depository institution;
and

(5) transfer assets and liabilities to a bridge bank as
provided in paragraphs (1), (3)(A), (5), and (6) of section
11(n) of the Federal Deposit Insurance Act, paragraphs (9)
through (13) of such section, and subparagraphs (A)
through (H) and subparagraph (K) of paragraph (4) of such
section 11(n), except that—

(A) the bridge bank to which such assets or liabilities
are transferred shall be treated as a clearing bank for
the purpose of this subsection; and

(B) any references in any such provision of law to the
Federal Deposit Insurance Corporation shall be con-
strued to be references to the appointing agency and that
references to deposit insurance shall be omitted.

(c) Certain Transfers Included. Any reference in this section
to transfers of liabilities includes a ratable transfer of liabili-
ties within a priority class.

11 U.S.C. § 784

§ 784. Right to be heard

The Board or a Federal reserve bank (in the case of a
clearing bank that is a member of that bank) may raise and
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may appear and be heard on any issue in a case under this
subchapter.
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CHAPTER 9

ADJUSTMENT OF DEBTS OF A MUNICIPALITY

SUBCHAPTER I

General Provisions

11 U.S.C. § 901

§ 901. Applicability of other sections of this title

(a) Sections 301, 344, 347(b), 349, 350(b), 361, 362, 364(c),
364(d), 364(e), 364(f), 365, 366, 501, 502, 503, 504, 506,
507(a)(12), 509, 510, 524(a)(1), 524(a)(2), 544, 545, 546, 547,
548, 549(a), 549(c), 549(d), 550, 551, 552, 553, 555, 556, 557,
559, 560, 561, 562, 1102, 1103, 1109, 1111(b), 1122,
1123(a)(1), 1123(a)(2), 1123(a)(3), 1123(a)(4), 1123(a)(5),
1123(b), 1123(d), 1124, 1125, 1126(a), 1126(b), 1126(c),
1126(e), 1126(f), 1126(g), 1127(d), 1128, 1129(a)(2), 1129(a)(3),
1129(a)(6), 1129(a)(8), 1129(a)(10), 1129(b)(1), 1129(b)(2)(A),
1129(b)(2)(B), 1142(b), 1143, 1144, and 1145 of this title apply
in a case under this chapter.

(b) A term used in a section of this title made applicable
in a case under this chapter by subsection (a) of this section
or section 103(e) of this title has the meaning defined for such
term for the purpose of such applicable section, unless such
term is otherwise defined in section 902 of this title.

(c) A section made applicable in a case under this chapter
by subsection (a) of this section that is operative if the
business of the debtor is authorized to be operated is operative
in a case under this chapter.
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11 U.S.C. § 902

§ 902. Definitions for this chapter

In this chapter—

(1) “property of the estate”, when used in a section that is
made applicable in a case under this chapter by section 103(e)
or 901 of this title, means property of the debtor;

(2) “special revenues” means—

(A) receipts derived from the ownership, operation, or
disposition of projects or systems of the debtor that are
primarily used or intended to be used primarily to provide
transportation, utility, or other services, including the
proceeds of borrowings to finance the projects or systems;

(B) special excise taxes imposed on particular activities
or transactions;

(C) incremental tax receipts from the benefited area in
the case of tax-increment financing;

(D) other revenues or receipts derived from particular
functions of the debtor, whether or not the debtor has other
functions; or

(E) taxes specifically levied to finance one or more proj-
ects or systems, excluding receipts from general property,
sales, or income taxes (other than tax-increment financing)
levied to finance the general purposes of the debtor;

(3) “special tax payer” means record owner or holder of legal
or equitable title to real property against which a special
assessment or special tax has been levied the proceeds of
which are the sole source of payment of an obligation issued
by the debtor to defray the cost of an improvement relating
to such real property;

(4) “special tax payer affected by the plan” means special
tax payer with respect to whose real property the plan pro-
poses to increase the proportion of special assessments or
special taxes referred to in paragraph (2) of this section
assessed against such real property; and
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(5) “trustee”, when used in a section that is made applicable
in a case under this chapter by section 103(e) or 901 of this
title, means debtor, except as provided in section 926 of this
title.

11 U.S.C. § 903

§ 903. Reservation of State power to control
municipalities

This chapter does not limit or impair the power of a State
to control, by legislation or otherwise, a municipality of or in
such State in the exercise of the political or governmental
powers of such municipality, including expenditures for such
exercise, but—

(1) a State law prescribing a method of composition of
indebtedness of such municipality may not bind any credi-
tor that does not consent to such composition; and

(2) a judgment entered under such a law may not bind
a creditor that does not consent to such composition.

11 U.S.C. § 904

§ 904. Limitation on jurisdiction and powers of
court

Notwithstanding any power of the court, unless the debtor
consents or the plan so provides, the court may not, by any
stay, order, or decree, in the case or otherwise, interfere
with—

(1) any of the political or governmental powers of the
debtor;

(2) any of the property or revenues of the debtor; or

(3) the debtor’s use or enjoyment of any income-producing
property. 
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SUBCHAPTER II

Administration

11 U.S.C. § 921

§ 921. Petition and proceedings relating to
petition

(a) Notwithstanding sections 109(d) and 301 of this title,
a case under this chapter concerning an unincorporated tax
or special assessment district that does not have such dis-
trict’s own officials is commenced by the filing under section
301 of this title of a petition under this chapter by such
district’s governing authority or the board or body having
authority to levy taxes or assessments to meet the obligations
of such district.

(b) The chief judge of the court of appeals for the circuit
embracing the district in which the case is commenced shall
designate the bankruptcy judge to conduct the case.

(c) After any objection to the petition, the court, after notice
and a hearing, may dismiss the petition if the debtor did not
file the petition in good faith or if the petition does not meet
the requirements of this title.

(d) If the petition is not dismissed under subsection (c) of
this section, the court shall order relief under this chapter.
notwithstanding section 301(b).

(e) The court may not, on account of an appeal from an order
for relief, delay any proceeding under this chapter in the case
in which the appeal is being taken; nor shall any court order
a stay of such proceeding pending such appeal. The reversal
on appeal of a finding of jurisdiction does not affect the
validity of any debt incurred that is authorized by the court
under section 364(c) or 364(d) of this title.
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11 U.S.C. § 922

§ 922. Automatic stay of enforcement of claims
against the debtor

(a) A petition filed under this chapter operates as a stay,
in addition to the stay provided by section 362 of this title,
applicable to all entities, of—

(1) the commencement or continuation, including the
issuance or employment of process, of a judicial, adminis-
trative, or other action or proceeding against an officer or
inhabitant of the debtor that seeks to enforce a claim
against the debtor; and

(2) the enforcement of a lien on or arising out of taxes
or assessments owed to the debtor.

(b) Subsections (c), (d), (e), (f), and (g) of section 362 of this
title apply to a stay under subsection (a) of this section the
same as such subsections apply to a stay under section 362(a)
of this title.

(c) If the debtor provides, under section 362, 364, or 922
of this title, adequate protection of the interest of the holder
of a claim secured by a lien on property of the debtor and if,
notwithstanding such protection such creditor has a claim
arising from the stay of action against such property under
section 362 or 922 of this title or from the granting of a lien
under section 364(d) of this title, then such claim shall be
allowable as an administrative expense under section 503(b)
of this title.

(d) Notwithstanding section 362 of this title and subsection
(a) of this section, a petition filed under this chapter does not
operate as a stay of application of pledged special revenues
in a manner consistent with section 927 of this title to
payment of indebtedness secured by such revenues.
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11 U.S.C. § 923

§ 923. Notice

There shall be given notice of the commencement of a case
under this chapter, notice of an order for relief under this
chapter, and notice of the dismissal of a case under this
chapter. Such notice shall also be published at least once a
week for three successive weeks in at least one newspaper
of general circulation published within the district in which
the case is commenced, and in such other newspaper having
a general circulation among bond dealers and bondholders as
the court designates.

11 U.S.C. § 924

§ 924. List of creditors

The debtor shall file a list of creditors.

11 U.S.C. § 925

§ 925. Effect of list of claims

A proof of claim is deemed filed under section 501 of this
title for any claim that appears in the list filed under section
924 of this title, except a claim that is listed as disputed,
contingent, or unliquidated.

11 U.S.C. § 926

§ 926. Avoiding powers

(a) If the debtor refuses to pursue a cause of action under
section 544, 545, 547, 548, 549(a), or 550 of this title, then
on request of a creditor, the court may appoint a trustee to
pursue such cause of action.

(b) A transfer of property of the debtor to or for the benefit
of any holder of a bond or note, on account of such bond or
note, may not be avoided under section 547 of this title.
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11 U.S.C. § 927

§ 927. Limitation on recourse

The holder of a claim payable solely from special revenues
of the debtor under applicable nonbankruptcy law shall not
be treated as having recourse against the debtor on account
of such claim pursuant to section 1111(b) of this title.

11 U.S.C. § 928

§ 928. Post petition effect of security interest

(a) Notwithstanding section 552(a) of this title and subject
to subsection (b) of this section, special revenues acquired by
the debtor after the commencement of the case shall remain
subject to any lien resulting from any security agreement
entered into by the debtor before the commencement of the
case.

(b) Any such lien on special revenues, other than municipal
betterment assessments, derived from a project or system
shall be subject to the necessary operating expenses of such
project or system, as the case may be.

11 U.S.C. § 929

§ 929. Municipal leases

A lease to a municipality shall not be treated as an execu-
tory contract or unexpired lease for the purposes of section
365 or 502(b)(6) of this title solely by reason of its being
subject to termination in the event the debtor fails to appro-
priate rent.

§ 929ADJUSTMENT OF DEBTS—MUNICIPALITY 323

 0323 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 3018 

For Internal Bankruptcy Court Use Only 



11 U.S.C. § 930

§ 930. Dismissal

(a) After notice and a hearing, the court may dismiss a case
under this chapter for cause, including—

(1) want of prosecution;

(2) unreasonable delay by the debtor that is prejudicial
to creditors;

(3) failure to propose a plan within the time fixed under
section 941 of this title;

(4) if a plan is not accepted within any time fixed by the
court;

(5) denial of confirmation of a plan under section 943(b)
of this title and denial of additional time for filing another
plan or a modification of a plan; or

(6) if the court has retained jurisdiction after confirma-
tion of a plan—

(A) material default by the debtor with respect to a
term of such plan; or

(B) termination of such plan by reason of the occur-
rence of a condition specified in such plan.

(b) The court shall dismiss a case under this chapter if
confirmation of a plan under this chapter is refused. 

SUBCHAPTER III

The Plan

11 U.S.C. § 941

§ 941. Filing of plan

The debtor shall file a plan for the adjustment of the
debtor’s debts. If such a plan is not filed with the petition,
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the debtor shall file such a plan at such later time as the court
fixes.

11 U.S.C. § 942

§ 942. Modification of plan

The debtor may modify the plan at any time before confir-
mation, but may not modify the plan so that the plan as
modified fails to meet the requirements of this chapter. After
the debtor files a modification, the plan as modified becomes
the plan.

11 U.S.C. § 943

§ 943. Confirmation

(a) A special tax payer may object to confirmation of a plan.

(b) The court shall confirm the plan if—

(1) the plan complies with the provisions of this title
made applicable by sections 103(e) and 901 of this title;

(2) the plan complies with the provisions of this chapter;

(3) all amounts to be paid by the debtor or by any person
for services or expenses in the case or incident to the plan
have been fully disclosed and are reasonable;

(4) the debtor is not prohibited by law from taking any
action necessary to carry out the plan;

(5) except to the extent that the holder of a particular
claim has agreed to a different treatment of such claim, the
plan provides that on the effective date of the plan each
holder of a claim of a kind specified in section 507(a)(12)
of this title will receive on account of such claim cash equal
to the allowed amount of such claim;

(6) any regulatory or electoral approval necessary under
applicable nonbankruptcy law in order to carry out any
provision of the plan has been obtained, or such provision
is expressly conditioned on such approval; and
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(7) the plan is in the best interests of creditors and is
feasible.

11 U.S.C. § 944

§ 944. Effect of confirmation

(a) The provisions of a confirmed plan bind the debtor and
any creditor, whether or not—

(1) a proof of such creditor’s claim is filed or deemed filed
under section 501 of this title;

(2) such claim is allowed under section 502 of this title;
or

(3) such creditor has accepted the plan.

(b) Except as provided in subsection (c) of this section, the
debtor is discharged from all debts as of the time when—

(1) the plan is confirmed;

(2) the debtor deposits any consideration to be distributed
under the plan with a disbursing agent appointed by the
court; and

(3) the court has determined—

(A) that any security so deposited will constitute, after
distribution, a valid legal obligation of the debtor; and

(B) that any provision made to pay or secure payment
of such obligation is valid.

(c) The debtor is not discharged under subsection (b) of this
section from any debt—

(1) excepted from discharge by the plan or order confirm-
ing the plan; or

(2) owed to an entity that, before confirmation of the plan,
had neither notice nor actual knowledge of the case.
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11 U.S.C. § 945

§ 945. Continuing jurisdiction and closing of
the case

(a) The court may retain jurisdiction over the case for such
period of time as is necessary for the successful implementa-
tion of the plan.

(b) Except as provided in subsection (a) of this section, the
court shall close the case when administration of the case has
been completed.

11 U.S.C. § 946

§ 946. Effect of exchange of securities before
the date of the filing of the petition

The exchange of a new security under the plan for a claim
covered by the plan, whether such exchange occurred before
or after the date of the filing of the petition, does not limit
or impair the effectiveness of the plan or of any provision of
this chapter. The amount and number specified in section
1126(c) of this title include the amount and number of claims
formerly held by a creditor that has participated in any such
exchange.
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CHAPTER 11

REORGANIZATION

SUBCHAPTER I

Officers and Administration

11 U.S.C. § 1101

§ 1101. Definitions for this chapter

In this chapter —

(1) “debtor in possession” means debtor except when a
person that has qualified under section 322 of this title is
serving as trustee in the case;

(2) “substantial consummation” means—

(A) transfer of all or substantially all of the property
proposed by the plan to be transferred;

(B) assumption by the debtor or by the successor to the
debtor under the plan of the business or of the management
of all or substantially all of the property dealt with by the
plan; and

(C) commencement of distribution under the plan.

11 U.S.C. § 1102

§ 1102. Creditors’ and equity security holders’
committees

(a)(1) Except as provided in paragraph (3), as soon as
practicable after the order for relief under chapter 11 of this
title, the United States trustee shall appoint a committee of
creditors holding unsecured claims and may appoint addi-
tional committees of creditors or of equity security holders as
the United States trustee deems appropriate.
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(2) On request of a party in interest, the court may order
the appointment of additional committees of creditors or of
equity security holders if necessary to assure adequate
representation of creditors or of equity security holders. The
United States trustee shall appoint any such committee.

(3) On request of a party in interest in a case in which
the debtor is a small business debtor and for cause, the
court may order that a committee of creditors not be
appointed.

(4) On request of a party in interest and after notice and
a hearing, the court may order the United States trustee to
change the membership of a committee appointed under this
subsection, if the court determines that the change is neces-
sary to ensure adequate representation of creditors or equity
security holders. The court may order the United States
trustee to increase the number of members of a committee
to include a creditor that is a small business concern (as
described in section 3(a)(1) of the Small Business Act), if the
court determines that the creditor holds claims (of the kind
represented by the committee) the aggregate amount of
which, in comparison to the annual gross revenue of that
creditor, is disproportionately large.

(b)(1) A committee of creditors appointed under subsection
(a) of this section shall ordinarily consist of the persons,
willing to serve, that hold the seven largest claims against
the debtor of the kinds represented on such committee, or of
the members of a committee organized by creditors before the
commencement of the case under this chapter, if such commit-
tee was fairly chosen and is representative of the different
kinds of claims to be represented.

(2) A committee of equity security holders appointed
under subsection (a)(2) of this section shall ordinarily
consist of the persons, willing to serve, that hold the seven
largest amounts of equity securities of the debtor of the
kinds represented on such committee.

(3) A committee appointed under subsection (a) shall—

(A) provide access to information for creditors who—
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(i) hold claims of the kind represented by that com-
mittee; and

(ii) are not appointed to the committee;

(B) solicit and receive comments from the creditors
described in subparagraph (A); and

(C) be subject to a court order that compels any addi-
tional report or disclosure to be made to the creditors
described in subparagraph (A).

11 U.S.C. § 1103

§ 1103. Powers and duties of committees

(a) At a scheduled meeting of a committee appointed under
section 1102 of this title, at which a majority of the members
of such committee are present, and with the court’s approval,
such committee may select and authorize the employment by
such committee of one or more attorneys, accountants, or
other agents, to represent or perform services for such
committee.

(b) An attorney or accountant employed to represent a
committee appointed under section 1102 of this title may not,
while employed by such committee, represent any other entity
having an adverse interest in connection with the case.
Representation of one or more creditors of the same class as
represented by the committee shall not per se constitute the
representation of an adverse interest.

(c) A committee appointed under section 1102 of this title
may—

(1) consult with the trustee or debtor in possession con-
cerning the administration of the case;

(2) investigate the acts, conduct, assets, liabilities, and
financial condition of the debtor, the operation of the debt-
or’s business and the desirability of the continuance of such
business, and any other matter relevant to the case or to
the formulation of a plan;
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(3) participate in the formulation of a plan, advise those
represented by such committee of such committee’s deter-
minations as to any plan formulated, and collect and file
with the court acceptances or rejections of a plan;

(4) request the appointment of a trustee or examiner
under section 1104 of this title; and

(5) perform such other services as are in the interest of
those represented.

(d) As soon as practicable after the appointment of a
committee under section 1102 of this title, the trustee shall
meet with such committee to transact such business as may
be necessary and proper.

11 U.S.C. § 1104

§ 1104. Appointment of trustee or examiner

(a) At any time after the commencement of the case but
before confirmation of a plan, on request of a party in interest
or the United States trustee, and after notice and a hearing,
the court shall order the appointment of a trustee—

(1) for cause, including fraud, dishonesty, incompetence,
or gross mismanagement of the affairs of the debtor by
current management, either before or after the commence-
ment of the case, or similar cause, but not including the
number of holders of securities of the debtor or the amount
of assets or liabilities of the debtor; or

(2) if such appointment is in the interests of creditors,
any equity security holders, and other interests of the
estate, without regard to the number of holders of securities
of the debtor or the amount of assets or liabilities of the
debtor.; or

(3) if grounds exist to convert or dismiss the case under
section 1112, but the court determines that the appointment
of a trustee or an examiner is in the best interests of creditors
and the estate.
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(b)(1) Except as provided in section 1163 of this title, on
the request of a party in interest made not later than 30 days
after the court orders the appointment of a trustee under
subsection (a), the United States trustee shall convene a
meeting of creditors for the purpose of electing one disinter-
ested person to serve as trustee in the case. The election of
a trustee shall be conducted in the manner provided in
subsections (a), (b), and (c) of section 702 of this title.

(2)(A) If an eligible, disinterested trustee is elected at a
meeting of creditors under paragraph (1), the United States
trustee shall file a report certifying that election.

(B) Upon the filing of a report under subparagraph
(A)—

(i) the trustee elected under paragraph (1) shall be
considered to have been selected and appointed for
purposes of this section; and

(ii) the service of any trustee appointed under subsec-
tion (d) shall terminate.

(C) The court shall resolve any dispute arising out of
an election described in subparagraph (A).

(c) If the court does not order the appointment of a trustee
under this section, then at any time before the confirmation
of a plan, on request of a party in interest or the United States
trustee, and after notice and a hearing, the court shall order
the appointment of an examiner to conduct such an investiga-
tion of the debtor as is appropriate, including an investigation
of any allegations of fraud, dishonesty, incompetence, miscon-
duct, mismanagement, or irregularity in the management of
the affairs of the debtor of or by current or former manage-
ment of the debtor, if—

(1) such appointment is in the interests of creditors, any
equity security holders, and other interests of the estate;
or

(2) the debtor’s fixed, liquidated, unsecured debts, other
than debts for goods, services, or taxes, or owing to an
insider, exceed $5,000,000.
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(d) If the court orders the appointment of a trustee or an
examiner, if a trustee or an examiner dies or resigns during
the case or is removed under section 324 of this title, or if
a trustee fails to qualify under section 322 of this title, then
the United States trustee, after consultation with parties in
interest, shall appoint, subject to the court’s approval, one
disinterested person other than the United States trustee to
serve as trustee or examiner, as the case may be, in the case.

(e)1 The United States trustee shall move for the appoint-
ment of a trustee under subsection (a) if there are reasonable
grounds to suspect that current members of the governing body
of the debtor, the debtor’s chief executive or chief financial
officer, or members of the governing body who selected the
debtor’s chief executive or chief financial officer, participated
in actual fraud, dishonesty, or criminal conduct in the man-
agement of the debtor or the debtor’s public financial
reporting.

11 U.S.C. § 1105

§ 1105. Termination of trustee’s appointment

At any time before confirmation of a plan, on request of a
party in interest or the United States trustee, and after notice
and a hearing, the court may terminate the trustee’s appoint-
ment and restore the debtor to possession and management
of the property of the estate and of the operation of the
debtor’s business.

1 [Editors’ Note: Subsections (a)–(b)(1) of section 1406 of the 2005 Act provide: 

(a) EFFECTIVE DATE.—Except as provided in subsection (b) [of this section], this
title and the amendments made by this title [including the addition of Code section
1104(e)] shall take effect on the date of the enactment of this Act.  

(b) APPLICATION OF AMENDMENTS.—  

(1) IN GENERAL.—Except as provided in paragraph (2) [of subsection (b) of this
section, which pertains only to changes made to subsections (a) and (b) of Code
section 548], the amendments made by this title [including the addition of Code
section 1104(e)] shall apply only with respect to cases commenced under title
11 of the United States Code on or after the date of the enactment of this Act.]
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11 U.S.C. § 1106

§ 1106. Duties of trustee and examiner

(a) A trustee shall—

(1) perform the duties of a trustee, as specified in sections
704 paragraphs (2), 704(5), 704(7), 704(8), (9), (10), (11),
and 704(912) of this title. section 704;

(2) if the debtor has not done so, file the list, schedule,
and statement required under section 521(1) of this title;

(3) except to the extent that the court orders otherwise,
investigate the acts, conduct, assets, liabilities, and finan-
cial condition of the debtor, the operation of the debtor’s
business and the desirability of the continuance of such
business, and any other matter relevant to the case or to
the formulation of a plan;

(4) as soon as practicable—

(A) file a statement of any investigation conducted
under paragraph (3) of this subsection, including any fact
ascertained pertaining to fraud, dishonesty, incompe-
tence, misconduct, mismanagement, or irregularity in the
management of the affairs of the debtor, or to a cause
of action available to the estate; and

(B) transmit a copy or a summary of any such state-
ment to any creditors’ committee or equity security hold-
ers’ committee, to any indenture trustee, and to such
other entity as the court designates;

(5) as soon as practicable, file a plan under section 1121
of this title, file a report of why the trustee will not file a
plan, or recommend conversion of the case to a case under
chapter 7, 12, or 13 of this title or dismissal of the case;

(6) for any year for which the debtor has not filed a tax
return required by law, furnish, without personal liability,
such information as may be required by the governmental
unit with which such tax return was to be filed, in light
of the condition of the debtor’s books and records and the
availability of such information; and
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(7) after confirmation of a plan, file such reports as are
necessary or as the court orders.; and

(8) if with respect to the debtor there is a claim for a
domestic support obligation, provide the applicable notice
specified in subsection (c).

(b) An examiner appointed under section 1104(d) of this
title shall perform the duties specified in paragraphs (3) and
(4) of subsection (a) of this section, and, except to the extent
that the court orders otherwise, any other duties of the
trustee that the court orders the debtor in possession not to
perform.

(c)(1) In a case described in subsection (a)(8) to which
subsection (a)(8) applies, the trustee shall—

(A)(i) provide written notice to the holder of the claim
described in subsection (a)(8) of such claim and of the
right of such holder to use the services of the State child
support enforcement agency established under sections
464 and 466 of the Social Security Act for the State in
which such holder resides, for assistance in collecting
child support during and after the case under this title;
and

(ii) include in the notice required by clause (i) the
address and telephone number of such State child
support enforcement agency;

(B)(i) provide written notice to such State child support
enforcement agency of such claim; and

(ii) include in the notice required by clause (i) the
name, address, and telephone number of such holder;
and

(C) at such time as the debtor is granted a discharge
under section 1141, provide written notice to such holder
and to such State child support enforcement agency of—

(i) the granting of the discharge;

(ii) the last recent known address of the debtor;

(iii) the last recent known name and address of the
debtor’s employer; and
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(iv) the name of each creditor that holds a claim
that—

(I) is not discharged under paragraph (2), (4), or
(14A) of section 523(a); or

(II) was reaffirmed by the debtor under section
524(c).

(2)(A) The holder of a claim described in subsection (a)(8)
or the State child enforcement support agency of the State
in which such holder resides may request from a creditor
described in paragraph (1)(C)(iv) the last known address of
the debtor.

(B) Notwithstanding any other provision of law, a
creditor that makes a disclosure of a last known address
of a debtor in connection with a request made under
subparagraph (A) shall not be liable by reason of making
such disclosure.

11 U.S.C. § 1107

§ 1107. Rights, powers, and duties of debtor in
possession

(a) Subject to any limitations on a trustee serving in a case
under this chapter, and to such limitations or conditions as
the court prescribes, a debtor in possession shall have all the
rights, other than the right to compensation under section 330
of this title, and powers, and shall perform all the functions
and duties, except the duties specified in sections 1106(a)(2),
(3), and (4) of this title, of a trustee serving in a case under
this chapter.

(b) Notwithstanding section 327(a) of this title, a person is
not disqualified for employment under section 327 of this title
by a debtor in possession solely because of such person’s
employment by or representation of the debtor before the
commencement of the case.
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11 U.S.C. § 1108

§ 1108. Authorization to operate business

Unless the court, on request of a party in interest and after
notice and a hearing, orders otherwise, the trustee may
operate the debtor’s business.

11 U.S.C. § 1109

§ 1109. Right to be heard

(a) The Securities and Exchange Commission may raise and
may appear and be heard on any issue in a case under this
chapter, but the Securities and Exchange Commission may
not appeal from any judgment, order, or decree entered in the
case.

(b) A party in interest, including the debtor, the trustee,
a creditors’ committee, an equity security holders’ committee,
a creditor, an equity security holder, or any indenture trustee,
may raise and may appear and be heard on any issue in a
case under this chapter.

11 U.S.C. § 1110

§ 1110. Aircraft equipment and vessels

(a)(1) Except as provided in paragraph (2) and subject to
subsection (b), the right of a secured party with a security
interest in equipment described in paragraph (3), or of a
lessor or conditional vendor of such equipment, to take posses-
sion of such equipment in compliance with a security agree-
ment, lease, or conditional sale contract, and to enforce any
of its other rights or remedies, under such security agree-
ment, lease, or conditional sale contract, to sell, lease, or
otherwise retain or dispose of such equipment, is not limited
or otherwise affected by any other provision of this title or
by any power of the court.
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(2) The right to take possession and to enforce the other
rights and remedies described in paragraph (1) shall be
subject to section 362 if—

(A) before the date that is 60 days after the date of the
order for relief under this chapter, the trustee, subject
to the approval of the court, agrees to perform all obliga-
tions of the debtor under such security agreement, lease,
or conditional sale contract; and

(B) any default, other than a default of a kind specified
in section 365(b)(2), under such security agreement,
lease, or conditional sale contract—

(i) that occurs before the date of the order is cured
before the expiration of such 60-day period;

(ii) that occurs after the date of the order and before
the expiration of such 60-day period is cured before the
later of—

(I) the date that is 30 days after the date of the
default; or

(II) the expiration of such 60-day period; and

(iii) that occurs on or after the expiration of such 60-
day period is cured in compliance with the terms of
such security agreement, lease, or conditional sale
contract, if a cure is permitted under that agreement,
lease, or contract.

(3) The equipment described in this paragraph—

(A) is—

(i) an aircraft, aircraft engine, propeller, appliance,
or spare part (as defined in section 40102 of title 49)
that is subject to a security interest granted by, leased
to, or conditionally sold to a debtor that, at the time
such transaction is entered into, holds an air carrier
operating certificate issued pursuant to chapter 447 of
title 49 for aircraft capable of carrying 10 or more
individuals or 6,000 pounds or more of cargo; or

(ii) a documented vessel (as defined in section
30101(1) of title 46) that is subject to a security interest
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granted by, leased to, or conditionally sold to a debtor
that is a water carrier that, at the time such transac-
tion is entered into, holds a certificate of public conve-
nience and necessity or permit issued by the Depart-
ment of Transportation; and

(B) includes all records and documents relating to such
equipment that are required, under the terms of the
security agreement, lease, or conditional sale contract, to
be surrendered or returned by the debtor in connection
with the surrender or return of such equipment.

(4) Paragraph (1) applies to a secured party, lessor, or
conditional vendor acting in its own behalf or acting as
trustee or otherwise in behalf of another party.

(b) The trustee and the secured party, lessor, or conditional
vendor whose right to take possession is protected under
subsection (a) may agree, subject to the approval of the court,
to extend the 60-day period specified in subsection (a)(1).

(c)(1) In any case under this chapter, the trustee shall
immediately surrender and return to a secured party, lessor,
or conditional vendor, described in subsection (a)(1), equip-
ment described in subsection (a)(3), if at any time after the
date of the order for relief under this chapter such secured
party, lessor, or conditional vendor is entitled pursuant to
subsection (a)(1) to take possession of such equipment and
makes a written demand for such possession to the trustee.

(2) At such time as the trustee is required under para-
graph (1) to surrender and return equipment described in
subsection (a)(3), any lease of such equipment, and any
security agreement or conditional sale contract relating to
such equipment, if such security agreement or conditional
sale contract is an executory contract, shall be deemed
rejected.

(d) With respect to equipment first placed in service on or
before October 22, 1994, for purposes of this section—

(1) the term “lease” includes any written agreement with
respect to which the lessor and the debtor, as lessee, have
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expressed in the agreement or in a substantially contempo-
raneous writing that the agreement is to be treated as a
lease for Federal income tax purposes; and

(2) the term “security interest” means a purchase-money
equipment security interest.

11 U.S.C. § 1111

§ 1111. Claims and interests

(a) A proof of claim or interest is deemed filed under section
501 of this title for any claim or interest that appears in the
schedules filed under section 521(1) or 1106(a)(2) of this title,
except a claim or interest that is scheduled as disputed,
contingent, or unliquidated.

(b)(1)(A) A claim secured by a lien on property of the estate
shall be allowed or disallowed under section 502 of this title
the same as if the holder of such claim had recourse against
the debtor on account of such claim, whether or not such
holder has such recourse, unless

(i) the class of which such claim is a part elects, by
at least two-thirds in amount and more than half in
number of allowed claims of such class, application of
paragraph (2) of this subsection; or

(ii) such holder does not have such recourse and such
property is sold under section 363 of this title or is to
be sold under the plan.

(B) A class of claims may not elect application of
paragraph (2) of this subsection if—

(i) the interest on account of such claims of the
holders of such claims in such property is of inconse-
quential value; or

(ii) the holder of a claim of such class has recourse
against the debtor on account of such claim and such
property is sold under section 363 of this title or is to
be sold under the plan.
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(2) If such an election is made, then notwithstanding
section 506(a) of this title, such claim is a secured claim
to the extent that such claim is allowed.

11 U.S.C. § 1112

§ 1112. Conversion or dismissal

(a) The debtor may convert a case under this chapter to a
case under chapter 7 of this title unless—

(1) the debtor is not a debtor in possession;
(2) the case originally was commenced as an involuntary

case under this chapter; or
(3) the case was converted to a case under this chapter

other than on the debtor’s request.
(b)(1) Except as provided in paragraph (2) of this subsection,

subsection (c) of this section, and section 1104(a)(3), on
request of a party in interest or the United States trustee or
bankruptcy administrator, and after notice and a hearing, the
court may absent unusual circumstances specifically identi-
fied by the court that establish that the requested conversion
or dismissal is not in the best interests of creditors and the
estate, the court shall convert a case under this chapter to a
case under chapter 7 of this title or may dismiss a case under
this chapter, whichever is in the best interest interests of
creditors and the estate, for if the movant establishes cause,
including—.

(1) continuing loss to or diminution of the estate and
absence of a reasonable likelihood of rehabilitation;

(2) inability to effectuate a plan;
(3) unreasonable delay by the debtor that is prejudicial

to creditors;
(2) The relief provided in paragraph (1) shall not be

granted absent unusual circumstances specifically identi-
fied by the court that establish that such relief is not in the
best interests of creditors and the estate, if the debtor or
another party in interest objects and establishes that—
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(A) there is a reasonable likelihood that a plan will be
confirmed within the timeframes established in sections
1121(e) and 1129(e) of this title, or if such sections do not
apply, within a reasonable period of time; and

(B) the grounds for granting such relief include an act
or omission of the debtor other than under paragraph
(4)(A)—

(i) for which there exists a reasonable justification for
the act or omission; and

(ii) that will be cured within a reasonable period of
time fixed by the court.

(3) The court shall commence the hearing on a motion
under this subsection not later than 30 days after filing of
the motion, and shall decide the motion not later than 15
days after commencement of such hearing, unless the mo-
vant expressly consents to a continuance for a specific period
of time or compelling circumstances prevent the court from
meeting the time limits established by this paragraph.

(4) For purposes of this subsection, the term “cause”
includes—

(A) substantial or continuing loss to or diminution of
the estate and the absence of a reasonable likelihood of
rehabilitation;

(B) gross mismanagement of the estate;
(C) failure to propose a plan under section 1121 of this

title within any time fixed by the court; maintain appro-
priate insurance that poses a risk to the estate or to the
public;

(D) unauthorized use of cash collateral substantially
harmful to 1 or more creditors;

(E) failure to comply with an order of the court;
(F) unexcused failure to satisfy timely any filing or

reporting requirement established by this title or by any
rule applicable to a case under this chapter;

(G) failure to attend the meeting of creditors convened
under section 341(a) or an examination ordered under
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rule 2004 of the Federal Rules of Bankruptcy Procedure
without good cause shown by the debtor;

(H) failure timely to provide information or attend
meetings reasonably requested by the United States
trustee (or the bankruptcy administrator, if any);

(I) failure timely to pay taxes owed after the date of the
order for relief or to file tax returns due after the date of
the order for relief;

(J) failure to file a disclosure statement, or to file or
confirm a plan, within the time fixed by this title or by
order of the court;

(K) failure to pay any fees or charges required under
chapter 123 of title 28;

(5) denial of confirmation of every proposed plan and
denial of a request made for additional time for filing
another plan or a modification of a plan;

(6L) revocation of an order of confirmation under sec-
tion 1144 of this title, and denial of confirmation of
another plan or a modified plan under section 1129 of this
title;

(7M) inability to effectuate substantial consummation
of a confirmed plan;

(8N) material default by the debtor with respect to a
confirmed plan;

(9O) termination of a confirmed plan by reason of the
occurrence of a condition specified in the plan; or and

(10) nonpayment of any fees or charges required under
chapter 123 of title 28.

(P) failure of the debtor to pay any domestic support
obligation that first becomes payable after the date of the
filing of the petition.

(c) The court may not convert a case under this chapter to
a case under chapter 7 of this title if the debtor is a farmer
or a corporation that is not a moneyed, business, or commer-
cial corporation, unless the debtor requests such conversion.
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(d) The court may convert a case under this chapter to a
case under chapter 12 or 13 of this title only if—

(1) the debtor requests such conversion;
(2) the debtor has not been discharged under section

1141(d) of this title; and
(3) if the debtor requests conversion to chapter 12 of this

title, such conversion is equitable.
(e) Except as provided in subsections (c) and (f), the court,

on request of the United States trustee, may convert a case
under this chapter to a case under chapter 7 of this title or
may dismiss a case under this chapter, whichever is in the
best interest of creditors and the estate if the debtor in a
voluntary case fails to file, within fifteen days after the filing
of the petition commencing such case or such additional time
as the court may allow, the information required by para-
graph (1) of section 521, including a list containing the names
and addresses of the holders of the twenty largest unsecured
claims (or of all unsecured claims if there are fewer than
twenty unsecured claims), and the approximate dollar
amounts of each of such claims.

(f) Notwithstanding any other provision of this section, a
case may not be converted to a case under another chapter
of this title unless the debtor may be a debtor under such
chapter.

11 U.S.C. § 1113

§ 1113. Rejection of collective bargaining
agreements

(a) The debtor in possession, or the trustee if one has been
appointed under the provisions of this chapter, other than a
trustee in a case covered by subchapter IV of this chapter and
by title I of the Railway Labor Act, may assume or reject a
collective bargaining agreement only in accordance with the
provisions of this section.

(b)(1) Subsequent to filing a petition and prior to filing an
application seeking rejection of a collective bargaining
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agreement, the debtor in possession or trustee (hereinafter
in this section “trustee” shall include a debtor in possession),
shall—

(A) make a proposal to the authorized representative
of the employees covered by such agreement, based on
the most complete and reliable information available at
the time of such proposal, which provides for those neces-
sary modifications in the employees benefits and protec-
tions that are necessary to permit the reorganization of
the debtor and assures that all creditors, the debtor and
all of the affected parties are treated fairly and equitably;
and

(B) provide, subject to subsection (d)(3), the representa-
tive of the employees with such relevant information as
is necessary to evaluate the proposal.

(2) During the period beginning on the date of the making
of a proposal provided for in paragraph (1) and ending on
the date of the hearing provided for in subsection (d)(1), the
trustee shall meet, at reasonable times, with the authorized
representative to confer in good faith in attempting to reach
mutually satisfactory modifications of such agreement.

(c) The court shall approve an application for rejection of
a collective bargaining agreement only if the court finds
that—

(1) the trustee has, prior to the hearing, made a proposal
that fulfills the requirements of subsection (b)(1);

(2) the authorized representative of the employees has
refused to accept such proposal without good cause; and

(3) the balance of the equities clearly favors rejection of
such agreement.

(d)(1) Upon the filing of an application for rejection the
court shall schedule a hearing to be held not later than
fourteen days after the date of the filing of such application.
All interested parties may appear and be heard at such
hearing. Adequate notice shall be provided to such parties at
least ten days before the date of such hearing. The court may
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extend the time for the commencement of such hearing for
a period not exceeding seven days where the circumstances
of the case, and the interests of justice require such extension,
or for additional periods of time to which the trustee and
representative agree.

(2) The court shall rule on such application for rejection
within thirty days after the date of the commencement of
the hearing. In the interests of justice, the court may extend
such time for ruling for such additional period as the
trustee and the employees’ representative may agree to. If
the court does not rule on such application within thirty
days after the date of the commencement of the hearing,
or within such additional time as the trustee and the
employees’ representative may agree to, the trustee may
terminate or alter any provisions of the collective bargain-
ing agreement pending the ruling of the court on such
application.

(3) The court may enter such protective orders, consistent
with the need of the authorized representative of the em-
ployee to evaluate the trustee’s proposal and the application
for rejection, as may be necessary to prevent disclosure of
information provided to such representative where such
disclosure could compromise the position of the debtor with
respect to its competitors in the industry in which it is
engaged.

(e) If during a period when the collective bargaining agree-
ment continues in effect, and if essential to the continuation
of the debtor’s business, or in order to avoid irreparable
damage to the estate, the court, after notice and a hearing,
may authorize the trustee to implement interim changes in
the terms, conditions, wages, benefits, or work rules provided
by a collective bargaining agreement. Any hearing under this
paragraph shall be scheduled in accordance with the needs
of the trustee. The implementation of such interim changes
shall not render the application for rejection moot.

(f) No provision of this title shall be construed to permit
a trustee to unilaterally terminate or alter any provisions of
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a collective bargaining agreement prior to compliance with
the provisions of this section.

11 U.S.C. § 1114

§ 1114. Payment of insurance benefits to retired
employees

(a) For purposes of this section, the term “retiree benefits”
means payments to any entity or person for the purpose of
providing or reimbursing payments for retired employees and
their spouses and dependents, for medical, surgical, or hospi-
tal care benefits, or benefits in the event of sickness, accident,
disability, or death under any plan, fund, or program (through
the purchase of insurance or otherwise) maintained or estab-
lished in whole or in part by the debtor prior to filing a
petition commencing a case under this title.

(b)(1) For purposes of this section, the term “authorized
representative” means the authorized representative desig-
nated pursuant to subsection (c) for persons receiving any
retiree benefits covered by a collective bargaining agreement
or subsection (d) in the case of persons receiving retiree
benefits not covered by such an agreement.

(2) Committees of retired employees appointed by the
court pursuant to this section shall have the same rights,
powers, and duties as committees appointed under sections
1102 and 1103 of this title for the purpose of carrying out
the purposes of sections 1114 and 1129(a)(13) and, as
permitted by the court, shall have the power to enforce the
rights of persons under this title as they relate to retiree
benefits.

(c)(1) A labor organization shall be, for purposes of this
section, the authorized representative of those persons receiv-
ing any retiree benefits covered by any collective bargaining
agreement to which that labor organization is signatory,
unless (A) such labor organization elects not to serve as the
authorized representative of such persons, or (B) the court,
upon a motion by any party in interest, after notice and
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hearing, determines that different representation of such
persons is appropriate.

(2) In cases where the labor organization referred to in
paragraph (1) elects not to serve as the authorized repre-
sentative of those persons receiving any retiree benefits
covered by any collective bargaining agreement to which
that labor organization is signatory, or in cases where the
court, pursuant to paragraph (1) finds different representa-
tion of such persons appropriate, the court, upon a motion
by any party in interest, and after notice and a hearing,
shall appoint a committee of retired employees if the debtor
seeks to modify or not pay the retiree benefits or if the court
otherwise determines that it is appropriate, from among
such persons, to serve as the authorized representative of
such persons under this section.
(d) The court, upon a motion by any party in interest, and

after notice and a hearing, shall appoint order the appoint-
ment of a committee of retired employees if the debtor seeks
to modify or not pay the retiree benefits or if the court
otherwise determines that it is appropriate, to serve as the
authorized representative, under this section, of those per-
sons receiving any retiree benefits not covered by a collective
bargaining agreement. The United States trustee shall ap-
point any such committee.

(e)(1) Notwithstanding any other provision of this title, the
debtor in possession, or the trustee if one has been appointed
under the provisions of this chapter (hereinafter in this
section “trustee” shall include a debtor in possession), shall
timely pay and shall not modify any retiree benefits, except
that—

(A) the court, on motion of the trustee or authorized
representative, and after notice and a hearing, may order
modification of such payments, pursuant to the provi-
sions of subsections (g) and (h) of this section, or

(B) the trustee and the authorized representative of the
recipients of those benefits may agree to modification of
such payments, after which such benefits as modified
shall continue to be paid by the trustee.
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(2) Any payment for retiree benefits required to be made
before a plan confirmed under section 1129 of this title is
effective has the status of an allowed administrative ex-
pense as provided in section 503 of this title.
(f)(1) Subsequent to filing a petition and prior to filing an

application seeking modification of the retiree benefits, the
trustee shall—

(A) make a proposal to the authorized representative
of the retirees, based on the most complete and reliable
information available at the time of such proposal, which
provides for those necessary modifications in the retiree
benefits that are necessary to permit the reorganization
of the debtor and assures that all creditors, the debtor
and all of the affected parties are treated fairly and
equitably; and

(B) provide, subject to subsection (k)(3), the representa-
tive of the retirees with such relevant information as is
necessary to evaluate the proposal.
(2) During the period beginning on the date of the making

of a proposal provided for in paragraph (1), and ending on
the date of the hearing provided for in subsection (k)(1), the
trustee shall meet, at reasonable times, with the authorized
representative to confer in good faith in attempting to reach
mutually satisfactory modifications of such retiree benefits.
(g) The court shall enter an order providing for modification

in the payment of retiree benefits if the court finds that—
(1) the trustee has, prior to the hearing, made a proposal

that fulfills the requirements of subsection (f);
(2) the authorized representative of the retirees has

refused to accept such proposal without good cause; and
(3) such modification is necessary to permit the reorgani-

zation of the debtor and assures that all creditors, the
debtor, and all of the affected parties are treated fairly and
equitably, and is clearly favored by the balance of the
equities;

except that in no case shall the court enter an order providing
for such modification which provides for a modification to a
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level lower than that proposed by the trustee in the proposal
found by the court to have complied with the requirements
of this subsection and subsection (f): Provided, however, That
at any time after an order is entered providing for modifica-
tion in the payment of retiree benefits, or at any time after
an agreement modifying such benefits is made between the
trustee and the authorized representative of the recipients
of such benefits, the authorized representative may apply to
the court for an order increasing those benefits which order
shall be granted if the increase in retiree benefits sought is
consistent with the standard set forth in paragraph (3):
Provided further, That neither the trustee nor the authorized
representative is precluded from making more than one
motion for a modification order governed by this subsection.

(h)(1) Prior to a court issuing a final order under subsection
(g) of this section, if essential to the continuation of the
debtor’s business, or in order to avoid irreparable damage to
the estate, the court, after notice and a hearing, may autho-
rize the trustee to implement interim modifications in retiree
benefits.

(2) Any hearing under this subsection shall be scheduled
in accordance with the needs of the trustee.

(3) The implementation of such interim changes does not
render the motion for modification moot.

(i) No retiree benefits paid between the filing of the petition
and the time a plan confirmed under section 1129 of this title
becomes effective shall be deducted or offset from the amounts
allowed as claims for any benefits which remain unpaid, or
from the amounts to be paid under the plan with respect to
such claims for unpaid benefits, whether such claims for
unpaid benefits are based upon or arise from a right to future
unpaid benefits or from any benefits not paid as a result of
modifications allowed pursuant to this section.

(j) No claim for retiree benefits shall be limited by section
502(b)(7) of this title.

(k)(1) Upon the filing of an application for modifying retiree
benefits, the court shall schedule a hearing to be held not later
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than fourteen days after the date of the filing of such applica-
tion. All interested parties may appear and be heard at such
hearing. Adequate notice shall be provided to such parties at
least ten days before the date of such hearing. The court may
extend the time for the commencement of such hearing for
a period not exceeding seven days where the circumstances
of the case, and the interests of justice require such extension,
or for additional periods of time to which the trustee and the
authorized representative agree.

(2) The court shall rule on such application for modifica-
tion within ninety days after the date of the commencement
of the hearing. In the interests of justice, the court may
extend such time for ruling for such additional period as
the trustee and the authorized representative may agree
to. If the court does not rule on such application within
ninety days after the date of the commencement of the
hearing, or within such additional time as the trustee and
the authorized representative may agree to, the trustee
may implement the proposed modifications pending the
ruling of the court on such application.

(3) The court may enter such protective orders, consistent
with the need of the authorized representative of the retir-
ees to evaluate the trustee’s proposal and the application
for modification, as may be necessary to prevent disclosure
of information provided to such representative where such
disclosure could compromise the position of the debtor with
respect to its competitors in the industry in which it is
engaged.

(l)1 If the debtor, during the 180-day period ending on the
date of the filing of the petition—

1 [Editors’ Note: Subsections (a)–(b)(1) of section 1406 of the 2005 Act provide: 
(a) EFFECTIVE DATE.—Except as provided in subsection (b) [of this section], this

title and the amendments made by this title [including the addition of a new Code
section 1114(l) and the redesignation of the former section 1114(l) as section
1114(m)] shall take effect on the date of the enactment of this Act.  

(b) APPLICATION OF AMENDMENTS.—  
(1) IN GENERAL.—Except as provided in paragraph (2) [of subsection (b) of this

section, which pertains only to changes made to subsections (a) and (b) of Code
section 548], the amendments made by this title [including the addition of a
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(1) modified retiree benefits; and

(2) was insolvent on the date such benefits were modified;

the court, on motion of a party in interest, and after notice and
a hearing, shall issue an order reinstating as of the date the
modification was made, such benefits as in effect immediately
before such date unless the court finds that the balance of the
equities clearly favors such modification.

(l)(m)2 This section shall not apply to any retiree, or the
spouse or dependents of such retiree, if such retiree’s gross
income for the twelve months preceding the filing of the
bankruptcy petition equals or exceeds $250,000, unless such
retiree can demonstrate to the satisfaction of the court that
he is unable to obtain health, medical, life, and disability
coverage for himself, his spouse, and his dependents who
would otherwise be covered by the employer’s insurance plan,
comparable to the coverage provided by the employer on the
day before the filing of a petition under this title.

11 U.S.C. § 1115

§ 1115. Property of the estate

(a) In a case in which the debtor is an individual, property
of the estate includes, in addition to the property specified in
section 541—

(1) all property of the kind specified in section 541 that
the debtor acquires after the commencement of the case but
before the case is closed, dismissed, or converted to a case
under chapter 7, 12, or 13, whichever occurs first; and

(2) earnings from services performed by the debtor after
the commencement of the case but before the case is closed,
dismissed, or converted to a case under chapter 7, 12, or 13,
whichever occurs first.

new Code section 1114(l) and the redesignation of the former section 1114(l)
as section 1114(m)] shall apply only with respect to cases commenced under
title 11 of the United States Code on or after the date of the enactment of this
Act.] 

2 [Editors’ Note: See note 1 supra.] 
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(b) Except as provided in section 1104 or a confirmed plan
or order confirming a plan, the debtor shall remain in posses-
sion of all property of the estate.

11 U.S.C. § 1116

§ 1116. Duties of trustee or debtor in possession
in small business cases

In a small business case, a trustee or the debtor in posses-
sion, in addition to the duties provided in this title and as
otherwise required by law, shall—

(1) append to the voluntary petition or, in an involuntary
case, file not later than 7 days after the date of the order
for relief—

(A) its most recent balance sheet, statement of opera-
tions, cash-flow statement, and Federal income tax return;
or

(B) a statement made under penalty of perjury that no
balance sheet, statement of operations, or cash-flow state-
ment has been prepared and no Federal tax return has
been filed;

(2) attend, through its senior management personnel and
counsel, meetings scheduled by the court or the United
States trustee, including initial debtor interviews, schedul-
ing conferences, and meetings of creditors convened under
section 341 unless the court, after notice and a hearing,
waives that requirement upon a finding of extraordinary
and compelling circumstances;

(3) timely file all schedules and statements of financial
affairs, unless the court, after notice and a hearing, grants
an extension, which shall not extend such time period to a
date later than 30 days after the date of the order for relief,
absent extraordinary and compelling circumstances;

(4) file all postpetition financial and other reports re-
quired by the Federal Rules of Bankruptcy Procedure or by
local rule of the district court;
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(5) subject to section 363(c)(2), maintain insurance cus-
tomary and appropriate to the industry;

(6)(A) timely file tax returns and other required govern-
ment filings; and

(B) subject to section 363(c)(2), timely pay all taxes
entitled to administrative expense priority except those
being contested by appropriate proceedings being dili-
gently prosecuted; and

(7) allow the United States trustee, or a designated repre-
sentative of the United States trustee, to inspect the debtor’s
business premises, books, and records at reasonable times,
after reasonable prior written notice, unless notice is waived
by the debtor. 

SUBCHAPTER II

The Plan

11 U.S.C. § 1121

§ 1121. Who may file a plan

(a) The debtor may file a plan with a petition commencing
a voluntary case, or at any time in a voluntary case or an
involuntary case.

(b) Except as otherwise provided in this section, only the
debtor may file a plan until after 120 days after the date of
the order for relief under this chapter.

(c) Any party in interest, including the debtor, the trustee,
a creditors’ committee, an equity security holders’ committee,
a creditor, an equity security holder, or any indenture trustee,
may file a plan if and only if—

(1) a trustee has been appointed under this chapter;

(2) the debtor has not filed a plan before 120 days after
the date of the order for relief under this chapter; or
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(3) the debtor has not filed a plan that has been accepted,
before 180 days after the date of the order for relief under
this chapter, by each class of claims or interests that is
impaired under the plan.

(d) On (1) Subject to paragraph (2), on request of a party
in interest made within the respective periods specified in
subsections (b) and (c) of this section and after notice and a
hearing, the court may for cause reduce or increase the 120-
day period or the 180-day period referred to in this section.

(e) In a case in which the debtor is a small business and
elects to be considered a small business—

(1) only the debtor may file a plan until after 100 days

(2)(A) The 120-day period specified in paragraph (1) may
not be extended beyond a date that is 18 months after the
date of the order for relief under this chapter;.

(B) The 180-day period specified in paragraph (1) may
not be extended beyond a date that is 20 months after the
date of the order for relief under this chapter.

(e) In a small business case—

(2) all plans shall be filed within 160 (1) only the debtor
may file a plan until after 180 days after the date of the
order for relief, unless that period is—

(A) extended as provided by this subsection, after notice
and a hearing; or

(B) the court, for cause, orders otherwise;

(2) the plan and a disclosure statement (if any) shall be
filed not later than 300 days after the date of the order for
relief; and

(3) on request of a party in interest made within the
respective the time periods specified in paragraphs (1) and
(2) and after notice and a hearing, the court may—, and
the time fixed in section 1129(e) within which the plan shall
be confirmed, may be extended only if—

(A) reduce the 100-day period or the 160-day period
specified in paragraph (1) or (2) for cause; and
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(B) increase the 100-day period specified in paragraph
(1) if the debtor shows that the need for an increase is
caused by circumstances for which the debtor should not
be held accountable.

(A) the debtor, after providing notice to parties in
interest (including the United States trustee), demon-
strates by a preponderance of the evidence that it is more
likely than not that the court will confirm a plan within
a reasonable period of time;

(B) a new deadline is imposed at the time the extension
is granted; and

(C) the order extending time is signed before the existing
deadline has expired.

11 U.S.C. § 1122

§ 1122. Classification of claims or interests

(a) Except as provided in subsection (b) of this section, a
plan may place a claim or an interest in a particular class
only if such claim or interest is substantially similar to the
other claims or interests of such class.

(b) A plan may designate a separate class of claims consist-
ing only of every unsecured claim that is less than or reduced
to an amount that the court approves as reasonable and
necessary for administrative convenience.

11 U.S.C. § 1123

§ 1123. Contents of plan

(a) Notwithstanding any otherwise applicable nonbankrup-
tcy law, a plan shall—

(1) designate, subject to section 1122 of this title, classes
of claims, other than claims of a kind specified in section
507(a)(12), 507(a)(23), or 507(a)(8) of this title, and classes
of interests;
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(2) specify any class of claims or interests that is not
impaired under the plan;

(3) specify the treatment of any class of claims or inter-
ests that is impaired under the plan;

(4) provide the same treatment for each claim or interest
of a particular class, unless the holder of a particular claim
or interest agrees to a less favorable treatment of such
particular claim or interest;

(5) provide adequate means for the plan’s implementa-
tion, such as—

(A) retention by the debtor of all or any part of the
property of the estate;

(B) transfer of all or any part of the property of the
estate to one or more entities, whether organized before
or after the confirmation of such plan;

(C) merger or consolidation of the debtor with one or
more persons;

(D) sale of all or any part of the property of the estate,
either subject to or free of any lien, or the distribution
of all or any part of the property of the estate among those
having an interest in such property of the estate;

(E) satisfaction or modification of any lien;

(F) cancellation or modification of any indenture or
similar instrument;

(G) curing or waiving of any default;

(H) extension of a maturity date or a change in an
interest rate or other term of outstanding securities;

(I) amendment of the debtor’s charter; or

(J) issuance of securities of the debtor, or of any entity
referred to in subparagraph (B) or (C) of this paragraph,
for cash, for property, for existing securities, or in ex-
change for claims or interests, or for any other appropri-
ate purpose;

(6) provide for the inclusion in the charter of the debtor,
if the debtor is a corporation, or of any corporation referred

§ 1123REORGANIZATION 357

 0357 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 3357 

For Internal Bankruptcy Court Use Only 



to in paragraph (5)(B) or (5)(C) of this subsection, of a
provision prohibiting the issuance of nonvoting equity
securities, and providing, as to the several classes of securi-
ties possessing voting power, an appropriate distribution
of such power among such classes, including, in the case
of any class of equity securities having a preference over
another class of equity securities with respect to dividends,
adequate provisions for the election of directors represent-
ing such preferred class in the event of default in the
payment of such dividends; and

(7) contain only provisions that are consistent with the
interests of creditors and equity security holders and with
public policy with respect to the manner of selection of any
officer, director, or trustee under the plan and any successor
to such officer, director, or trustee.; and

(8) in a case in which the debtor is an individual, provide
for the payment to creditors under the plan of all or such
portion of earnings from personal services performed by the
debtor after the commencement of the case or other future
income of the debtor as is necessary for the execution of the
plan.
(b) Subject to subsection (a) of this section, a plan may—

(1) impair or leave unimpaired any class of claims, se-
cured or unsecured, or of interests;

(2) subject to section 365 of this title, provide for the
assumption, rejection, or assignment of any executory con-
tract or unexpired lease of the debtor not previously re-
jected under such section;

(3) provide for—
(A) the settlement or adjustment of any claim or inter-

est belonging to the debtor or to the estate; or
(B) the retention and enforcement by the debtor, by the

trustee, or by a representative of the estate appointed for
such purpose, of any such claim or interest;
(4) provide for the sale of all or substantially all of the

property of the estate, and the distribution of the proceeds
of such sale among holders of claims or interests;
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(5) modify the rights of holders of secured claims, other
than a claim secured only by a security interest in real
property that is the debtor’s principal residence, or of
holders of unsecured claims, or leave unaffected the rights
of holders of any class of claims; and

(6) include any other appropriate provision not inconsis-
tent with the applicable provisions of this title.

(c) In a case concerning an individual, a plan proposed by
an entity other than the debtor may not provide for the use,
sale, or lease of property exempted under section 522 of this
title, unless the debtor consents to such use, sale, or lease.

(d) Notwithstanding subsection (a) of this section and
sections 506(b), 1129(a)(7), and 1129(b) of this title, if it is
proposed in a plan to cure a default the amount necessary
to cure the default shall be determined in accordance with
the underlying agreement and applicable nonbankruptcy law.

11 U.S.C. § 1124

§ 1124. Impairment of claims or interests

Except as provided in section 1123(a)(4) of this title, a class
of claims or interests is impaired under a plan unless, with
respect to each claim or interest of such class, the plan—

(1) leaves unaltered the legal, equitable, and contractual
rights to which such claim or interest entitles the holder of
such claim or interest; or

(2) notwithstanding any contractual provision or applicable
law that entitles the holder of such claim or interest to
demand or receive accelerated payment of such claim or
interest after the occurrence of a default—

(A) cures any such default that occurred before or after
the commencement of the case under this title, other than
a default of a kind specified in section 365(b)(2) of this title
or of a kind that section 365(b)(2) expressly does not require
to be cured;
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(B) reinstates the maturity of such claim or interest as
such maturity existed before such default;

(C) compensates the holder of such claim or interest for
any damages incurred as a result of any reasonable reliance
by such holder on such contractual provision or such appli-
cable law; and

(D) if such claim or such interest arises from any failure
to perform a nonmonetary obligation, other than a default
arising from failure to operate a nonresidential real property
lease subject to section 365(b)(1)(A), compensates the holder
of such claim or such interest (other than the debtor or an
insider) for any actual pecuniary loss incurred by such
holder as a result of such failure; and

(D)(E) does not otherwise alter the legal, equitable, or
contractual rights to which such claim or interest entitles
the holder of such claim or interest.

11 U.S.C. § 1125

§ 1125. Postpetition disclosure and solicitation

(a) In this section—

(1) “adequate information” means information of a kind,
and in sufficient detail, as far as is reasonably practicable
in light of the nature and history of the debtor and the
condition of the debtor’s books and records, including a
discussion of the potential material Federal tax conse-
quences of the plan to the debtor, any successor to the debtor,
and a hypothetical investor typical of the holders of claims
or interests in the case, that would enable a hypothetical
reasonable investor typical of holders of claims or interests
such a hypothetical investor of the relevant class to make
an informed judgment about the plan, but adequate infor-
mation need not include such information about any other
possible or proposed plan and in determining whether a
disclosure statement provides adequate information, the
court shall consider the complexity of the case, the benefit
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of additional information to creditors and other parties in
interest, and the cost of providing additional information;
and

(2) “investor typical of holders of claims or interests of
the relevant class” means investor having—

(A) a claim or interest of the relevant class;

(B) such a relationship with the debtor as the holders
of other claims or interests of such class generally have;
and

(C) such ability to obtain such information from sources
other than the disclosure required by this section as
holders of claims or interests in such class generally have.

(b) An acceptance or rejection of a plan may not be solicited
after the commencement of the case under this title from a
holder of a claim or interest with respect to such claim or
interest, unless, at the time of or before such solicitation,
there is transmitted to such holder the plan or a summary
of the plan, and a written disclosure statement approved,
after notice and a hearing, by the court as containing ade-
quate information. The court may approve a disclosure state-
ment without a valuation of the debtor or an appraisal of the
debtor’s assets.

(c) The same disclosure statement shall be transmitted to
each holder of a claim or interest of a particular class, but
there may be transmitted different disclosure statements,
differing in amount, detail, or kind of information, as between
classes.

(d) Whether a disclosure statement required under subsec-
tion (b) of this section contains adequate information is not
governed by any otherwise applicable nonbankruptcy law,
rule, or regulation, but an agency or official whose duty is to
administer or enforce such a law, rule, or regulation may be
heard on the issue of whether a disclosure statement contains
adequate information. Such an agency or official may not
appeal from, or otherwise seek review of, an order approving
a disclosure statement.
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(e) A person that solicits acceptance or rejection of a plan,
in good faith and in compliance with the applicable provisions
of this title, or that participates, in good faith and in compli-
ance with the applicable provisions of this title, in the offer,
issuance, sale, or purchase of a security, offered or sold under
the plan, of the debtor, of an affiliate participating in a joint
plan with the debtor, or of a newly organized successor to the
debtor under the plan, is not liable, on account of such
solicitation or participation, for violation of any applicable
law, rule, or regulation governing solicitation of acceptance
or rejection of a plan or the offer, issuance, sale, or purchase
of securities.

(f) Notwithstanding subsection (b), in a case in which the
debtor has elected under section 1121(e) to be considered a
small business case—

(1) the court may conditionally approve a determine that
the plan itself provides adequate information and that a
separate disclosure statement subject to final approval after
notice and a hearing is not necessary;

(2) the court may approve a disclosure statement submit-
ted on standard forms approved by the court or adopted
under section 2075 of title 28; and

(3)(A) the court may conditionally approve a disclosure
statement subject to final approval after notice and a
hearing;

(B) acceptances and rejections of a plan may be solic-
ited based on a conditionally approved disclosure state-
ment as long as if the debtor provides adequate informa-
tion to each holder of a claim or interest that is solicited,
but a conditionally approved disclosure statement shall
be mailed at least 10 not later than 25 days prior to before
the date of the hearing on confirmation of the plan; and

(3C) a the hearing on the disclosure statement may be
combined with a the hearing on confirmation of a plan.

(g) Notwithstanding subsection (b), an acceptance or rejec-
tion of the plan may be solicited from a holder of a claim or
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interest if such solicitation complies with applicable nonbank-
ruptcy law and if such holder was solicited before the com-
mencement of the case in a manner complying with applicable
nonbankruptcy law.

11 U.S.C. § 1126

§ 1126. Acceptance of plan

(a) The holder of a claim or interest allowed under section
502 of this title may accept or reject a plan. If the United
States is a creditor or equity security holder, the Secretary
of the Treasury may accept or reject the plan on behalf of the
United States.

(b) For the purposes of subsections (c) and (d) of this section,
a holder of a claim or interest that has accepted or rejected
the plan before the commencement of the case under this title
is deemed to have accepted or rejected such plan, as the case
may be, if—

(1) the solicitation of such acceptance or rejection was in
compliance with any applicable nonbankruptcy law, rule,
or regulation governing the adequacy of disclosure in con-
nection with such solicitation; or

(2) if there is not any such law, rule, or regulation, such
acceptance or rejection was solicited after disclosure to such
holder of adequate information, as defined in section
1125(a) of this title.

(c) A class of claims has accepted a plan if such plan has
been accepted by creditors, other than any entity designated
under subsection (e) of this section, that hold at least two-
thirds in amount and more than one-half in number of the
allowed claims of such class held by creditors, other than any
entity designated under subsection (e) of this section, that
have accepted or rejected such plan.

(d) A class of interests has accepted a plan if such plan has
been accepted by holders of such interests, other than any
entity designated under subsection (e) of this section, that
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hold at least two-thirds in amount of the allowed interests
of such class held by holders of such interests, other than any
entity designated under subsection (e) of this section, that
have accepted or rejected such plan.

(e) On request of a party in interest, and after notice and
a hearing, the court may designate any entity whose accep-
tance or rejection of such plan was not in good faith, or was
not solicited or procured in good faith or in accordance with
the provisions of this title.

(f) Notwithstanding any other provision of this section, a
class that is not impaired under a plan, and each holder of
a claim or interest of such class, are conclusively presumed
to have accepted the plan, and solicitation of acceptances with
respect to such class from the holders of claims or interests
of such class is not required.

(g) Notwithstanding any other provision of this section, a
class is deemed not to have accepted a plan if such plan
provides that the claims or interests of such class do not
entitle the holders of such claims or interests to receive or
retain any property under the plan on account of such claims
or interests.

11 U.S.C. § 1127

§ 1127. Modification of plan

(a) The proponent of a plan may modify such plan at any
time before confirmation, but may not modify such plan so
that such plan as modified fails to meet the requirements of
sections 1122 and 1123 of this title. After the proponent of
a plan files a modification of such plan with the court, the
plan as modified becomes the plan.

(b) The proponent of a plan or the reorganized debtor may
modify such plan at any time after confirmation of such plan
and before substantial consummation of such plan, but may
not modify such plan so that such plan as modified fails to
meet the requirements of sections 1122 and 1123 of this title.
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Such plan as modified under this subsection becomes the plan
only if circumstances warrant such modification and the
court, after notice and a hearing, confirms such plan as
modified, under section 1129 of this title.

(c) The proponent of a modification shall comply with
section 1125 of this title with respect to the plan as modified.

(d) Any holder of a claim or interest that has accepted or
rejected a plan is deemed to have accepted or rejected, as the
case may be, such plan as modified, unless, within the time
fixed by the court, such holder changes such holder’s previous
acceptance or rejection.

(e) If the debtor is an individual, the plan may be modified
at any time after confirmation of the plan but before the
completion of payments under the plan, whether or not the
plan has been substantially consummated, upon request of the
debtor, the trustee, the United States trustee, or the holder of
an allowed unsecured claim, to—

(1) increase or reduce the amount of payments on claims
of a particular class provided for by the plan;

(2) extend or reduce the time period for such payments;
or

(3) alter the amount of the distribution to a creditor whose
claim is provided for by the plan to the extent necessary to
take account of any payment of such claim made other than
under the plan.

(f)(1) Sections 1121 through 1128 and the requirements of
section 1129 apply to any modification under subsection (a).

(2) The plan, as modified, shall become the plan only after
there has been disclosure under section 1125 as the court
may direct, notice and a hearing, and such modification is
approved.
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11 U.S.C. § 1128

§ 1128. Confirmation hearing

(a) After notice, the court shall hold a hearing on confirma-
tion of a plan.

(b) A party in interest may object to confirmation of a plan.

11 U.S.C. § 1129

§ 1129. Confirmation of plan

(a) The court shall confirm a plan only if all of the following
requirements are met:1 

(1) The plan complies with the applicable provisions of
this title.

(2) The proponent of the plan complies with the applica-
ble provisions of this title.

(3) The plan has been proposed in good faith and not by
any means forbidden by law.

(4) Any payment made or to be made by the proponent,
by the debtor, or by a person issuing securities or acquiring
property under the plan, for services or for costs and
expenses in or in connection with the case, or in connection
with the plan and incident to the case, has been approved
by, or is subject to the approval of, the court as reasonable.

(5)(A)(i) The proponent of the plan has disclosed the iden-
tity and affiliations of any individual proposed to serve, after
confirmation of the plan, as a director, officer, or voting
trustee of the debtor, an affiliate of the debtor participating
in a joint plan with the debtor, or a successor to the debtor
under the plan; and

(ii) the appointment to, or continuance in, such office
of such individual, is consistent with the interests of

1 [Editors’ Note: Section 1228(b) of the 2005 Act provides: “CHAPTER 11 AND CHAP-

TER 13 CASES.—The court shall not confirm a plan of reorganization in the case of
an individual under chapter 11 or 13 of title 11, United States Code, unless requested
tax documents have been filed with the court.”] 
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creditors and equity security holders and with public
policy; and
(B) the proponent of the plan has disclosed the identity

of any insider that will be employed or retained by the
reorganized debtor, and the nature of any compensation
for such insider.
(6) Any governmental regulatory commission with juris-

diction, after confirmation of the plan, over the rates of the
debtor has approved any rate change provided for in the
plan, or such rate change is expressly conditioned on such
approval.

(7) With respect to each impaired class of claims or
interests—

(A) each holder of a claim or interest of such class—
(i) has accepted the plan; or
(ii) will receive or retain under the plan on account

of such claim or interest property of a value, as of the
effective date of the plan, that is not less than the
amount that such holder would so receive or retain if
the debtor were liquidated under chapter 7 of this title
on such date; or
(B) if section 1111(b)(2) of this title applies to the claims

of such class, each holder of a claim of such class will
receive or retain under the plan on account of such claim
property of a value, as of the effective date of the plan,
that is not less than the value of such holder’s interest
in the estate’s interest in the property that secures such
claims.
(8) With respect to each class of claims or interests—

(A) such class has accepted the plan; or
(B) such class is not impaired under the plan.

(9) Except to the extent that the holder of a particular
claim has agreed to a different treatment of such claim, the
plan provides that—

(A) with respect to a claim of a kind specified in section
507(a)(12) or 507(a)(23) of this title, on the effective date
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of the plan, the holder of such claim will receive on
account of such claim cash equal to the allowed amount
of such claim;

(B) with respect to a class of claims of a kind specified
in section 507(a)(31), 507(a)(4), 507(a)(5), 507(a)(6), or
507(a)(7) of this title, each holder of a claim of such class
will receive—

(i) if such class has accepted the plan, deferred cash
payments of a value, as of the effective date of the plan,
equal to the allowed amount of such claim; or

(ii) if such class has not accepted the plan, cash on
the effective date of the plan equal to the allowed
amount of such claim; and
(C) with respect to a claim of a kind specified in section

507(a)(8) of this title, the holder of such claim will receive
on account of such claim deferred cash payments, over
a period not exceeding six years after the date of assess-
ment of such claim, regular installment payments in
cash—

(i) of a total value, as of the effective date of the plan,
equal to the allowed amount of such claim.;

(ii) over a period ending not later than 5 years after
the date of the order for relief under section 301, 302,
or 303; and

(iii) in a manner not less favorable than the most
favored nonpriority unsecured claim provided for by the
plan (other than cash payments made to a class of
creditors under section 1122(b)); and
(D) with respect to a secured claim which would other-

wise meet the description of an unsecured claim of a
governmental unit under section 507(a)(8), but for the
secured status of that claim, the holder of that claim will
receive on account of that claim, cash payments, in the
same manner and over the same period, as prescribed in
subparagraph (C).
(10) If a class of claims is impaired under the plan, at

least one class of claims that is impaired under the plan
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has accepted the plan, determined without including any
acceptance of the plan by any insider.

(11) Confirmation of the plan is not likely to be followed
by the liquidation, or the need for further financial reorga-
nization, of the debtor or any successor to the debtor under
the plan, unless such liquidation or reorganization is pro-
posed in the plan.

(12) All fees payable under section 1930 of title 28, as
determined by the court at the hearing on confirmation of
the plan, have been paid or the plan provides for the
payment of all such fees on the effective date of the plan.

(13) The plan provides for the continuation after its
effective date of payment of all retiree benefits, as that term
is defined in section 1114 of this title, at the level estab-
lished pursuant to subsection (e)(1)(B) or (g) of section 1114
of this title, at any time prior to confirmation of the plan,
for the duration of the period the debtor has obligated itself
to provide such benefits.

(14) If the debtor is required by a judicial or administra-
tive order, or by statute, to pay a domestic support obliga-
tion, the debtor has paid all amounts payable under such
order or such statute for such obligation that first become
payable after the date of the filing of the petition.

(15) In a case in which the debtor is an individual and
in which the holder of an allowed unsecured claim objects
to the confirmation of the plan—

(A) the value, as of the effective date of the plan, of the
property to be distributed under the plan on account of
such claim is not less than the amount of such claim; or

(B) the value of the property to be distributed under the
plan is not less than the projected disposable income of
the debtor (as defined in section 1325(b)(2)) to be received
during the 5-year period beginning on the date that the
first payment is due under the plan, or during the period
for which the plan provides payments, whichever is
longer.
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(16)2 All transfers of property of the plan shall be made
in accordance with any applicable provisions of nonbank-
ruptcy law that govern the transfer of property by a corpora-
tion or trust that is not a moneyed, business, or commercial
corporation or trust.

(b)(1) Notwithstanding section 510(a) of this title, if all of
the applicable requirements of subsection (a) of this section
other than paragraph (8) are met with respect to a plan, the
court, on request of the proponent of the plan, shall confirm
the plan notwithstanding the requirements of such paragraph
if the plan does not discriminate unfairly, and is fair and
equitable, with respect to each class of claims or interests that
is impaired under, and has not accepted, the plan.

(2) For the purpose of this subsection, the condition that
a plan be fair and equitable with respect to a class includes
the following requirements:

(A) With respect to a class of secured claims, the plan
provides—

(i)(I) that the holders of such claims retain the liens
securing such claims, whether the property subject to
such liens is retained by the debtor or transferred to
another entity, to the extent of the allowed amount of
such claims; and

(II) that each holder of a claim of such class receive
on account of such claim deferred cash payments

2 [Editors’ Note: Subsections (d) and (e) of section 1221 of the 2005 Act provide:
(d) APPLICABILITY.—The amendments made by this section [including the

addition of paragraph (16) to Code section 1129(a)] shall apply to a case pending
under title 11, United States Code, on the date of enactment of this Act, or filed
under that title on or after that date of enactment, except that the court shall
not confirm a plan under chapter 11 of title 11, United States Code, without
considering whether this section would substantially affect the rights of a party
in interest who first acquired rights with respect to the debtor after the date of
the filing of the petition. The parties who may appear and be heard in a proceeding
under this section include the attorney general of the State in which the debtor
is incorporated, was formed, or does business.  

(e) RULE OF CONSTRUCTION.—Nothing in this section shall be construed to
require the court in which a case under chapter 11 of title 11, United States Code,
is pending to remand or refer any proceeding, issue, or controversy to any other
court or to require the approval of any other court for the transfer of property.]
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totaling at least the allowed amount of such claim,
of a value, as of the effective date of the plan, of at
least the value of such holder’s interest in the estate’s
interest in such property;
(ii) for the sale, subject to section 363(k) of this title,

of any property that is subject to the liens securing such
claims, free and clear of such liens, with such liens to
attach to the proceeds of such sale, and the treatment
of such liens on proceeds under clause (i) or (iii) of this
subparagraph; or

(iii) for the realization by such holders of the indubi-
table equivalent of such claims.
(B) With respect to a class of unsecured claims—

(i) the plan provides that each holder of a claim of
such class receive or retain on account of such claim
property of a value, as of the effective date of the plan,
equal to the allowed amount of such claim; or

(ii) the holder of any claim or interest that is junior
to the claims of such class will not receive or retain
under the plan on account of such junior claim or
interest any property., except that in a case in which
the debtor is an individual, the debtor may retain
property included in the estate under section 1115,
subject to the requirements of subsection (a)(14) of this
section.

(C) With respect to a class of interests—
(i) the plan provides that each holder of an interest

of such class receive or retain on account of such
interest property of a value, as of the effective date of
the plan, equal to the greatest of the allowed amount
of any fixed liquidation preference to which such holder
is entitled, any fixed redemption price to which such
holder is entitled, or the value of such interest; or

(ii) the holder of any interest that is junior to the
interests of such class will not receive or retain under
the plan on account of such junior interest any
property.
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(c) Notwithstanding subsections (a) and (b) of this section
and except as provided in section 1127(b) of this title, the
court may confirm only one plan, unless the order of confirma-
tion in the case has been revoked under section 1144 of this
title. If the requirements of subsections (a) and (b) of this
section are met with respect to more than one plan, the court
shall consider the preferences of creditors and equity security
holders in determining which plan to confirm.

(d) Notwithstanding any other provision of this section, on
request of a party in interest that is a governmental unit, the
court may not confirm a plan if the principal purpose of the
plan is the avoidance of taxes or the avoidance of the applica-
tion of section 5 of the Securities Act of 1933. In any hearing
under this subsection, the governmental unit has the burden
of proof on the issue of avoidance.

(e) In a small business case, the court shall confirm a plan
that complies with the applicable provisions of this title and
that is filed in accordance with section 1121(e) not later than
45 days after the plan is filed unless the time for confirmation
is extended in accordance with section 1121(e)(3). 

SUBCHAPTER III

Postconfirmation Matters

11 U.S.C. § 1141

§ 1141. Effect of confirmation

(a) Except as provided in subsections (d)(2) and (d)(3) of this
section, the provisions of a confirmed plan bind the debtor,
any entity issuing securities under the plan, any entity
acquiring property under the plan, and any creditor, equity
security holder, or general partner in the debtor, whether or
not the claim or interest of such creditor, equity security
holder, or general partner is impaired under the plan and
whether or not such creditor, equity security holder, or gen-
eral partner has accepted the plan.
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(b) Except as otherwise provided in the plan or the order
confirming the plan, the confirmation of a plan vests all of
the property of the estate in the debtor.

(c) Except as provided in subsections (d)(2) and (d)(3) of this
section and except as otherwise provided in the plan or in the
order confirming the plan, after confirmation of a plan, the
property dealt with by the plan is free and clear of all claims
and interests of creditors, equity security holders, and of
general partners in the debtor.

(d)(1) Except as otherwise provided in this subsection, in
the plan, or in the order confirming the plan, the confirmation
of a plan—

(A) discharges the debtor from any debt that arose
before the date of such confirmation, and any debt of a
kind specified in section 502(g), 502(h), or 502(i) of this
title, whether or not—

(i) a proof of the claim based on such debt is filed or
deemed filed under section 501 of this title;

(ii) such claim is allowed under section 502 of this
title; or

(iii) the holder of such claim has accepted the plan;
and

(B) terminates all rights and interests of equity secur-
ity holders and general partners provided for by the plan.

(2) The confirmation of a plan A discharge under this
chapter does not discharge a debtor who is an individual
debtor from any debt excepted from discharge under section
523 of this title.

(3) The confirmation of a plan does not discharge a debtor
if—

(A) the plan provides for the liquidation of all or sub-
stantially all of the property of the estate;

(B) the debtor does not engage in business after con-
summation of the plan; and
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(C) the debtor would be denied a discharge under
section 727(a) of this title if the case were a case under
chapter 7 of this title.
(4) The court may approve a written waiver of discharge

executed by the debtor after the order for relief under this
chapter.

(5) In a case in which the debtor is an individual—

(A) unless after notice and a hearing the court orders
otherwise for cause, confirmation of the plan does not
discharge any debt provided for in the plan until the court
grants a discharge on completion of all payments under
the plan;

(B) at any time after the confirmation of the plan, and
after notice and a hearing, the court may grant a dis-
charge to the debtor who has not completed payments
under the plan if—

(i) the value, as of the effective date of the plan, of
property actually distributed under the plan on account
of each allowed unsecured claim is not less than the
amount that would have been paid on such claim if the
estate of the debtor had been liquidated under chapter
7 on such date; and

(ii) modification of the plan under section 1127 is not
practicable; and

(C)1 unless after notice and a hearing held not more
than 10 days before the date of the entry of the order
granting the discharge, the court finds that there is no
reasonable cause to believe that—

(i) section 522(q)(1) may be applicable to the debtor;
and

(ii) there is pending any proceeding in which the
debtor may be found guilty of a felony of the kind

1 [Editors’ Note: Section 1501(b)(2) of the 2005 Act provides: “CERTAIN LIMITATIONS

APPLICABLE TO DEBTORS.—The amendments made by [section 330(b) of the 2005 Act
adding subparagraph (C) to Code section 1141(d)(5)] shall apply with respect to cases
commenced under title 11, United States Code, on or after the date of the enactment
of this Act.”] 
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described in section 522(q)(1)(A) or liable for a debt of
the kind described in section 522(q)(1)(B).

(6) Notwithstanding paragraph (1), the confirmation of a
plan does not discharge a debtor that is a corporation from
any debt—

(A) of a kind specified in paragraph (2)(A) or (2)(B) of
section 523(a) that is owed to a domestic governmental
unit, or owed to a person as the result of an action filed
under subchapter III of chapter 37 of title 31 or any
similar State statute; or

(B) for a tax or customs duty with respect to which the
debtor—

(i) made a fraudulent return; or

(ii) willfully attempted in any manner to evade or to
defeat such tax or such customs duty.

11 U.S.C. § 1142

§ 1142. Implementation of plan

(a) Notwithstanding any otherwise applicable nonbankrup-
tcy law, rule, or regulation relating to financial condition, the
debtor and any entity organized or to be organized for the
purpose of carrying out the plan shall carry out the plan and
shall comply with any orders of the court.

(b) The court may direct the debtor and any other necessary
party to execute or deliver or to join in the execution or
delivery of any instrument required to effect a transfer of
property dealt with by a confirmed plan, and to perform any
other act, including the satisfaction of any lien, that is
necessary for the consummation of the plan.
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11 U.S.C. § 1143

§ 1143. Distribution

If a plan requires presentment or surrender of a security
or the performance of any other act as a condition to participa-
tion in distribution under the plan, such action shall be taken
not later than five years after the date of the entry of the order
of confirmation. Any entity that has not within such time
presented or surrendered such entity’s security or taken any
such other action that the plan requires may not participate
in distribution under the plan.

11 U.S.C. § 1144

§ 1144. Revocation of an order of confirmation

On request of a party in interest at any time before 180
days after the date of the entry of the order of confirmation,
and after notice and a hearing, the court may revoke such
order if and only if such order was procured by fraud. An order
under this section revoking an order of confirmation shall—

(1) contain such provisions as are necessary to protect
any entity acquiring rights in good faith reliance on the
order of confirmation; and

(2) revoke the discharge of the debtor.

11 U.S.C. § 1145

§ 1145. Exemption from securities laws

(a) Except with respect to an entity that is an underwriter
as defined in subsection (b) of this section, section 5 of the
Securities Act of 1933 and any State or local law requiring
registration for offer or sale of a security or registration or
licensing of an issuer of, underwriter of, or broker or dealer
in, a security do not apply to—
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(1) the offer or sale under a plan of a security of the
debtor, of an affiliate participating in a joint plan with the
debtor, or of a successor to the debtor under the plan—

(A) in exchange for a claim against, an interest in, or
a claim for an administrative expense in the case concern-
ing, the debtor or such affiliate; or

(B) principally in such exchange and partly for cash or
property;

(2) the offer of a security through any warrant, option,
right to subscribe, or conversion privilege that was sold in
the manner specified in paragraph (1) of this subsection,
or the sale of a security upon the exercise of such a warrant,
option, right, or privilege;

(3) the offer or sale, other than under a plan, of a security
of an issuer other than the debtor or an affiliate, if—

(A) such security was owned by the debtor on the date
of the filing of the petition;

(B) the issuer of such security is—

(i) required to file reports under section 13 or 15(d)
of the Securities Exchange Act of 1934; and

(ii) in compliance with the disclosure and reporting
provision of such applicable section; and

(C) such offer or sale is of securities that do not
exceed—

(i) during the two-year period immediately following
the date of the filing of the petition, four percent of the
securities of such class outstanding on such date; and

(ii) during any 180-day period following such two-
year period, one percent of the securities outstanding
at the beginning of such 180-day period; or

(4) a transaction by a stockbroker in a security that is
executed after a transaction of a kind specified in para-
graph (1) or (2) of this subsection in such security and before
the expiration of 40 days after the first date on which such
security was bona fide offered to the public by the issuer
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or by or through an underwriter, if such stockbroker pro-
vides, at the time of or before such transaction by such
stockbroker, a disclosure statement approved under section
1125 of this title, and, if the court orders, information
supplementing such disclosure statement.

(b)(1) Except as provided in paragraph (2) of this subsection
and except with respect to ordinary trading transactions of
an entity that is not an issuer, an entity is an underwriter
under section 2(11) of the Securities Act of 1933,1 if such
entity—

(A) purchases a claim against, interest in, or claim for
an administrative expense in the case concerning, the
debtor, if such purchase is with a view to distribution of
any security received or to be received in exchange for
such a claim or interest;

(B) offers to sell securities offered or sold under the
plan for the holders of such securities;

(C) offers to buy securities offered or sold under the
plan from the holders of such securities, if such offer to
buy is—

(i) with a view to distribution of such securities; and

(ii) under an agreement made in connection with the
plan, with the consummation of the plan, or with the
offer or sale of securities under the plan; or

(D) is an issuer, as used in such section 2(11),2 with
respect to such securities.

(2) An entity is not an underwriter under section 2(11)
of the Securities Act of 19333 or under paragraph (1) of this
subsection with respect to an agreement that provides only
for—

1 [Editors’ Note: The National Securities Markets Improvement Act of 1996, Pub.
L. No. 104-290, 110 Stat. 3416 (enacted on October 11, 1996), amended the Securities
Act of 1933, redesignating section 2(11) as section 2(a)(11), 15 U.S.C. § 77b(a)(11).]

2 [Editors’ Note: See note 1 supra.] 
3 [Editors’ Note: See note 1 supra.] 
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(A)(i) the matching or combining of fractional interests
in securities offered or sold under the plan into whole
interests; or

(ii) the purchase or sale of such fractional interests
from or to entities receiving such fractional interests
under the plan; or

(B) the purchase or sale for such entities of such
fractional or whole interests as are necessary to adjust
for any remaining fractional interests after such
matching.

(3) An entity other than an entity of the kind specified
in paragraph (1) of this subsection is not an underwriter
under section 2(11) of the Securities Act of 19334 with
respect to any securities offered or sold to such entity in
the manner specified in subsection (a)(1) of this section.

(c) An offer or sale of securities of the kind and in the
manner specified under subsection (a)(1) of this section is
deemed to be a public offering.

(d) The Trust Indenture Act of 1939 does not apply to a note
issued under the plan that matures not later than one year
after the effective date of the plan.

11 U.S.C. § 1146

§ 1146. Special tax provisions

(a) For the purposes of any State or local law imposing a
tax on or measured by income, the taxable period of a debtor
that is an individual shall terminate on the date of the order
for relief under this chapter, unless the case was converted
under section 706 of this title.

(b) The trustee shall make a State or local tax return of
income for the estate of an individual debtor in a case under
this chapter for each taxable period after the order for relief
under this chapter during which the case is pending.

4 [Editors’ Note: See note 1 supra.] 
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(c) The issuance, transfer, or exchange of a security, or the
making or delivery of an instrument of transfer under a plan
confirmed under section 1129 of this title, may not be taxed
under any law imposing a stamp tax or similar tax.

(db) The court may authorize the proponent of a plan to
request a determination, limited to questions of law, by a
State or local governmental unit charged with responsibility
for collection or determination of a tax on or measured by
income, of the tax effects, under section 346 of this title and
under the law imposing such tax, of the plan. In the event
of an actual controversy, the court may declare such effects
after the earlier of—

(1) the date on which such governmental unit responds
to the request under this subsection; or

(2) 270 days after such request. 

SUBCHAPTER IV

Railroad Reorganization

11 U.S.C. § 1161

§ 1161. Inapplicability of other sections

Sections 341, 343, 1102(a)(1), 1104, 1105, 1107, 1129(a)(7),
and 1129(c) of this title do not apply in a case concerning a
railroad.

11 U.S.C. § 1162

§ 1162. Definition

In this subchapter, “Board” means the “Surface Transporta-
tion Board”.
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11 U.S.C. § 1163

§ 1163. Appointment of trustee

As soon as practicable after the order for relief the Secre-
tary of Transportation shall submit a list of five disinterested
persons that are qualified and willing to serve as trustees in
the case. The United States trustee shall appoint one of such
persons to serve as trustee in the case.

11 U.S.C. § 1164

§ 1164. Right to be heard

The Board, the Department of Transportation, and any
State or local commission having regulatory jurisdiction over
the debtor may raise and may appear and be heard on any
issue in a case under this chapter, but may not appeal from
any judgment, order, or decree entered in the case.

11 U.S.C. § 1165

§ 1165. Protection of the public interest

In applying sections 1166, 1167, 1169, 1170, 1171, 1172,
1173, and 1174 of this title, the court and the trustee shall
consider the public interest in addition to the interests of the
debtor, creditors, and equity security holders.

11 U.S.C. § 1166

§ 1166. Effect of subtitle IV of title 49 and of
Federal, State, or local regulations

Except with respect to abandonment under section 1170 of
this title, or merger, modification of the financial structure
of the debtor, or issuance or sale of securities under a plan,
the trustee and the debtor are subject to the provisions of
subtitle IV of title 49 that are applicable to railroads, and the
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trustee is subject to orders of any Federal, State, or local
regulatory body to the same extent as the debtor would be
if a petition commencing the case under this chapter had not
been filed, but—

(1) any such order that would require the expenditure,
or the incurring of an obligation for the expenditure, of
money from the estate is not effective unless approved by
the court; and

(2) the provisions of this chapter are subject to section
601(b) of the Regional Rail Reorganization Act of 1973.

11 U.S.C. § 1167

§ 1167. Collective bargaining agreements

Notwithstanding section 365 of this title, neither the court
nor the trustee may change the wages or working conditions
of employees of the debtor established by a collective bargain-
ing agreement that is subject to the Railway Labor Act except
in accordance with section 6 of such Act.

11 U.S.C. § 1168

§ 1168. Rolling stock equipment

(a)(1) The right of a secured party with a security interest
in or of a lessor or conditional vendor of equipment described
in paragraph (2) to take possession of such equipment in
compliance with an equipment security agreement, lease, or
conditional sale contract, and to enforce any of its other rights
or remedies under such security agreement, lease, or condi-
tional sale contract, to sell, lease, or otherwise retain or
dispose of such equipment, is not limited or otherwise affected
by any other provision of this title or by any power of the
court, except that right to take possession and enforce those
other rights and remedies shall be subject to section 362, if—

(A) before the date that is 60 days after the date of
commencement of a case under this chapter, the trustee,
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subject to the court’s approval, agrees to perform all
obligations of the debtor under such security agreement,
lease, or conditional sale contract; and

(B) any default, other than a default of a kind described
in section 365(b)(2), under such security agreement,
lease, or conditional sale contract—

(i) that occurs before the date of commencement of
the case and is an event of default therewith is cured
before the expiration of such 60-day period;

(ii) that occurs or becomes an event of default after
the date of commencement of the case and before the
expiration of such 60-day period is cured before the
later of—

(I) the date that is 30 days after the date of the
default or event of the default; or

(II) the expiration of such 60-day period; and

(iii) that occurs on or after the expiration of such 60-
day period is cured in accordance with the terms of
such security agreement, lease, or conditional sale
contract, if cure is permitted under that agreement,
lease, or conditional sale contract.

(2) The equipment described in this paragraph—

(A) is rolling stock equipment or accessories used on
rolling stock equipment, including superstructures or
racks, that is subject to a security interest granted by,
leased to, or conditionally sold to a debtor; and

(B) includes all records and documents relating to such
equipment that are required, under the terms of the
security agreement, lease, or conditional sale contract,
that is to be surrendered or returned by the debtor in
connection with the surrender or return of such
equipment.

(3) Paragraph (1) applies to a secured party, lessor, or
conditional vendor acting in its own behalf or acting as
trustee or otherwise in behalf of another party.
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(b) The trustee and the secured party, lessor, or conditional
vendor whose right to take possession is protected under
subsection (a) may agree, subject to the court’s approval, to
extend the 60-day period specified in subsection (a)(1).

(c)(1) In any case under this chapter, the trustee shall
immediately surrender and return to a secured party, lessor,
or conditional vendor, described in subsection (a)(1), equip-
ment described in subsection (a)(2), if at any time after the
date of commencement of the case under this chapter such
secured party, lessor, or conditional vendor is entitled pursu-
ant to subsection (a)(1) to take possession of such equipment
and makes a written demand for such possession of the
trustee.

(2) At such time as the trustee is required under para-
graph (1) to surrender and return equipment described in
subsection (a)(2), any lease of such equipment, and any
security agreement or conditional sale contract relating to
such equipment, if such security agreement or conditional
sale contract is an executory contract, shall be deemed
rejected.

(d) With respect to equipment first placed in service on or
prior to October 22, 1994, for purposes of this section—

(1) the term “lease” includes any written agreement with
respect to which the lessor and the debtor, as lessee, have
expressed in the agreement or in a substantially contempo-
raneous writing that the agreement is to be treated as a
lease for Federal income tax purposes; and

(2) the term “security interest” means a purchase-money
equipment security interest.

(e) With respect to equipment first placed in service after
October 22, 1994, for purposes of this section, the term
“rolling stock equipment” includes rolling stock equipment
that is substantially rebuilt and accessories used on such
equipment.
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11 U.S.C. § 1169

§ 1169. Effect of rejection of lease of railroad
line

(a) Except as provided in subsection (b) of this section, if
a lease of a line of railroad under which the debtor is the
lessee is rejected under section 365 of this title, and if the
trustee, within such time as the court fixes, and with the
court’s approval, elects not to operate the leased line, the
lessor under such lease, after such approval, shall operate the
line.

(b) If operation of such line by such lessor is impracticable
or contrary to the public interest, the court, on request of such
lessor, and after notice and a hearing, shall order the trustee
to continue operation of such line for the account of such
lessor until abandonment is ordered under section 1170 of
this title, or until such operation is otherwise lawfully termi-
nated, whichever occurs first.

(c) During any such operation, such lessor is deemed a
carrier subject to the provisions of subtitle IV of title 49 that
are applicable to railroads.

11 U.S.C. § 1170

§ 1170. Abandonment of railroad line

(a) The court, after notice and a hearing, may authorize the
abandonment of all or a portion of a railroad line if such
abandonment is—

(1)(A) in the best interest of the estate; or

(B) essential to the formulation of a plan; and

(2) consistent with the public interest.

(b) If, except for the pendency of the case under this
chapter, such abandonment would require approval by the
Board under a law of the United States, the trustee shall
initiate an appropriate application for such abandonment
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with the Board. The court may fix a time within which the
Board shall report to the court on such application.

(c) After the court receives the report of the Board, or the
expiration of the time fixed under subsection (b) of this
section, whichever occurs first, the court may authorize such
abandonment, after notice to the Board, the Secretary of
Transportation, the trustee, any party in interest that has
requested notice, any affected shipper or community, and any
other entity prescribed by the court, and a hearing.

(d)(1) Enforcement of an order authorizing such abandon-
ment shall be stayed until the time for taking an appeal has
expired, or, if an appeal is timely taken, until such order has
become final.

(2) If an order authorizing such abandonment is ap-
pealed, the court, on request of a party in interest, may
authorize suspension of service on a line or a portion of a
line pending the determination of such appeal, after notice
to the Board, the Secretary of Transportation, the trustee,
any party in interest that has requested notice, any affected
shipper or community, and any other entity prescribed by
the court, and a hearing. An appellant may not obtain a
stay of the enforcement of an order authorizing such sus-
pension by the giving of a supersedeas bond or otherwise,
during the pendency of such appeal.

(e)(1) In authorizing any abandonment of a railroad line
under this section, the court shall require the rail carrier to
provide a fair arrangement at least as protective of the
interests of employees as that established under section
11347 11326(a) of title 49.

(2) Nothing in this subsection shall be deemed to affect
the priorities or timing of payment of employee protection
which might have existed in the absence of this subsection.
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11 U.S.C. § 1171

§ 1171. Priority claims

(a) There shall be paid as an administrative expense any
claim of an individual or of the personal representative of a
deceased individual against the debtor or the estate, for
personal injury to or death of such individual arising out of
the operation of the debtor or the estate, whether such claim
arose before or after the commencement of the case.

(b) Any unsecured claim against the debtor that would have
been entitled to priority if a receiver in equity of the property
of the debtor had been appointed by a Federal court on the
date of the order for relief under this title shall be entitled
to the same priority in the case under this chapter.

11 U.S.C. § 1172

§ 1172. Contents of plan

(a) In addition to the provisions required or permitted
under section 1123 of this title, a plan—

(1) shall specify the extent to and the means by which
the debtor’s rail service is proposed to be continued, and
the extent to which any of the debtor’s rail service is
proposed to be terminated; and

(2) may include a provision for—

(A) the transfer of any or all of the operating railroad
lines of the debtor to another operating railroad; or

(B) abandonment of any railroad line in accordance
with section 1170 of this title.

(b) If, except for the pendency of the case under this
chapter, transfer of, or operation of or over, any of the debtor’s
rail lines by an entity other than the debtor or a successor
to the debtor under the plan would require approval by the
Board under a law of the United States, then a plan may not
propose such a transfer or such operation unless the propo-
nent of the plan initiates an appropriate application for such
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a transfer or such operation with the Board and, within such
time as the court may fix, not exceeding 180 days, the Board,
with or without a hearing, as the Board may determine, and
with or without modification or condition, approves such
application, or does not act on such application. Any action
or order of the Board approving, modifying, conditioning, or
disapproving such application is subject to review by the court
only under sections 706(2)(A), 706(2)(B), 706(2)(C), and
706(2)(D) of title 5.

(c)(1) In approving an application under subsection (b) of
this section, the Board shall require the rail carrier to provide
a fair arrangement at least as protective of the interests of
employees as that established under section 11347 11326(a)
of title 49.

(2) Nothing in this subsection shall be deemed to affect
the priorities of or timing of payment of employee protection
which might have existed in the absence of this subsection.

11 U.S.C. § 1173

§ 1173. Confirmation of plan

(a) The court shall confirm a plan if—

(1) the applicable requirements of section 1129 of this
title have been met;

(2) each creditor or equity security holder will receive or
retain under the plan property of a value, as of the effective
date of the plan, that is not less than the value of property
that each such creditor or equity security holder would so
receive or retain if all of the operating railroad lines of the
debtor were sold, and the proceeds of such sale, and the
other property of the estate, were distributed under chapter
7 of this title on such date;

(3) in light of the debtor’s past earnings and the probable
prospective earnings of the reorganized debtor, there will
be adequate coverage by such prospective earnings of any
fixed charges, such as interest on debt, amortization of
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funded debt, and rent for leased railroads, provided for by
the plan; and

(4) the plan is consistent with the public interest.

(b) If the requirements of subsection (a) of this section are
met with respect to more than one plan, the court shall
confirm the plan that is most likely to maintain adequate rail
service in the public interest.

11 U.S.C. § 1174

§ 1174. Liquidation

On request of a party in interest and after notice and a
hearing, the court may, or, if a plan has not been confirmed
under section 1173 of this title before five years after the date
of the order for relief, the court shall, order the trustee to
cease the debtor’s operation and to collect and reduce to
money all of the property of the estate in the same manner
as if the case were a case under chapter 7 of this title.
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CHAPTER 12

ADJUSTMENT OF DEBTS OF A FAMILY FARMER
OR FISHERMAN WITH REGULAR INCOME1

SUBCHAPTER I

Officers, Administration, and the Estate

11 U.S.C. § 1201

§ 1201. Stay of action against codebtor

(a) Except as provided in subsections (b) and (c) of this
section, after the order for relief under this chapter, a creditor
may not act, or commence or continue any civil action, to
collect all or any part of a consumer debt of the debtor from
any individual that is liable on such debt with the debtor, or
that secured such debt, unless—

(1) such individual became liable on or secured such debt
in the ordinary course of such individual’s business; or

(2) the case is closed, dismissed, or converted to a case
under chapter 7 of this title.

(b) A creditor may present a negotiable instrument, and
may give notice of dishonor of such an instrument.

(c) On request of a party in interest and after notice and
a hearing, the court shall grant relief from the stay provided

1 [Editors’ Note: The Family Farmer Bankruptcy Relief Act of 2004, Pub. L. No.
108-369, 118 Stat. 1749 (Oct. 25, 2004), extended the effective date of chapter 12
through July 1, 2005. Section 1001(a) of the 2005 Act permanently reenacts chapter
12, effective July 1, 2005. Section 1001(a) provides:  

(a) REENACTMENT.—  
(1) IN GENERAL.—Chapter 12 of title 11, United States Code, as reenacted by

section 149 of division C of the Omnibus Consolidated and Emergency Supple-
mental Appropriations Act, 1999 (Public Law 105-277), and as in effect on June
30, 2005, is hereby reenacted.  

(2) EFFECTIVE DATE OF REENACTMENT.—Paragraph (1) shall take effect on
July 1, 2005.] 
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by subsection (a) of this section with respect to a creditor, to
the extent that—

(1) as between the debtor and the individual protected
under subsection (a) of this section, such individual re-
ceived the consideration for the claim held by such creditor;

(2) the plan filed by the debtor proposes not to pay such
claim; or

(3) such creditor’s interest would be irreparably harmed
by continuation of such stay.

(d) Twenty days after the filing of a request under subsec-
tion (c)(2) of this section for relief from the stay provided by
subsection (a) of this section, such stay is terminated with
respect to the party in interest making such request, unless
the debtor or any individual that is liable on such debt with
the debtor files and serves upon such party in interest a
written objection to the taking of the proposed action.

11 U.S.C. § 1202

§ 1202. Trustee

(a) If the United States trustee has appointed an individual
under section 586(b) of title 28 to serve as standing trustee
in cases under this chapter and if such individual qualifies
as a trustee under section 322 of this title, then such individ-
ual shall serve as trustee in any case filed under this chapter.
Otherwise, the United States trustee shall appoint one disin-
terested person to serve as trustee in the case or the United
States trustee may serve as trustee in the case if necessary.

(b) The trustee shall—

(1) perform the duties specified in sections 704(2), 704(3),
704(5), 704(6), 704(7), and 704(9) of this title;

(2) perform the duties specified in section 1106(a)(3) and
1106(a)(4) of this title if the court, for cause and on request
of a party in interest, the trustee, or the United States
trustee, so orders;
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(3) appear and be heard at any hearing that concerns—
(A) the value of property subject to a lien;
(B) confirmation of a plan;
(C) modification of the plan after confirmation; or
(D) the sale of property of the estate;

(4) ensure that the debtor commences making timely
payments required by a confirmed plan; and

(5) if the debtor ceases to be a debtor in possession,
perform the duties specified in sections 704(8), 1106(a)(1),
1106(a)(2), 1106(a)(6), 1106(a)(7), and 1203.; and

(6) if with respect to the debtor there is a claim for a
domestic support obligation, provide the applicable notice
specified in subsection (c).

(c)(1) In a case described in subsection (b)(6) to which
subsection (b)(6) applies, the trustee shall—

(A)(i) provide written notice to the holder of the claim
described in subsection (b)(6) of such claim and of the
right of such holder to use the services of the State child
support enforcement agency established under sections
464 and 466 of the Social Security Act for the State in
which such holder resides, for assistance in collecting
child support during and after the case under this title;
and

(ii) include in the notice provided under clause (i) the
address and telephone number of such State child
support enforcement agency;

(B)(i) provide written notice to such State child support
enforcement agency of such claim; and

(ii) include in the notice provided under clause (i) the
name, address, and telephone number of such holder;
and

(C) at such time as the debtor is granted a discharge
under section 1228, provide written notice to such holder
and to such State child support enforcement agency of—

(i) the granting of the discharge;
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(ii) the last recent known address of the debtor;

(iii) the last recent known name and address of the
debtor’s employer; and

(iv) the name of each creditor that holds a claim
that—

(I) is not discharged under paragraph (2), (4), or
(14A) of section 523(a); or

(II) was reaffirmed by the debtor under section
524(c).

(2)(A) The holder of a claim described in subsection (b)(6)
or the State child support enforcement agency of the State
in which such holder resides may request from a creditor
described in paragraph (1)(C)(iv) the last known address of
the debtor.

(B) Notwithstanding any other provision of law, a
creditor that makes a disclosure of a last known address
of a debtor in connection with a request made under
subparagraph (A) shall not be liable by reason of making
that disclosure.

11 U.S.C. § 1203

§ 1203. Rights and powers of debtor

Subject to such limitations as the court may prescribe, a
debtor in possession shall have all the rights, other than the
right to compensation under section 330, and powers, and
shall perform all the functions and duties, except the duties
specified in paragraphs (3) and (4) of section 1106(a), of a
trustee serving in a case under chapter 11, including operat-
ing the debtor’s farm. or commercial fishing operation.
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11 U.S.C. § 1204

§ 1204. Removal of debtor as debtor in
possession

(a) On request of a party in interest, and after notice and
a hearing, the court shall order that the debtor shall not be
a debtor in possession for cause, including fraud, dishonesty,
incompetence, or gross mismanagement of the affairs of the
debtor, either before or after the commencement of the case.

(b) On request of a party in interest, and after notice and
a hearing, the court may reinstate the debtor in possession.

11 U.S.C. § 1205

§ 1205. Adequate protection

(a) Section 361 does not apply in a case under this chapter.

(b) In a case under this chapter, when adequate protection
is required under section 362, 363, or 364 of this title of an
interest of an entity in property, such adequate protection
may be provided by—

(1) requiring the trustee to make a cash payment or
periodic cash payments to such entity, to the extent that
the stay under section 362 of this title, use, sale, or lease
under section 363 of this title, or any grant of a lien under
section 364 of this title results in a decrease in the value
of property securing a claim or of an entity’s ownership
interest in property;

(2) providing to such entity an additional or replacement
lien to the extent that such stay, use, sale, lease, or grant
results in a decrease in the value of property securing a
claim or of an entity’s ownership interest in property;

(3) paying to such entity for the use of farmland the
reasonable rent customary in the community where the
property is located, based upon the rental value, net in-
come, and earning capacity of the property; or

394BANKRUPTCY CODE § 1204

 0394 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 3713 

For Internal Bankruptcy Court Use Only 



(4) granting such other relief, other than entitling such
entity to compensation allowable under section 503(b)(1) of
this title as an administrative expense, as will adequately
protect the value of property securing a claim or of such
entity’s ownership interest in property.

11 U.S.C. § 1206

§ 1206. Sales free of interests

After notice and a hearing, in addition to the authorization
contained in section 363(f), the trustee in a case under this
chapter may sell property under section 363(b) and (c) free
and clear of any interest in such property of an entity other
than the estate if the property is farmland or, farm equip-
ment, or property used to carry out a commercial fishing
operation (including a commercial fishing vessel), except that
the proceeds of such sale shall be subject to such interest.

11 U.S.C. § 1207

§ 1207. Property of the estate

(a) Property of the estate includes, in addition to the
property specified in section 541 of this title—

(1) all property of the kind specified in such section that
the debtor acquires after the commencement of the case but
before the case is closed, dismissed, or converted to a case
under chapter 7 of this title, whichever occurs first; and

(2) earnings from services performed by the debtor after
the commencement of the case but before the case is closed,
dismissed, or converted to a case under chapter 7 of this
title, whichever occurs first.

(b) Except as provided in section 1204, a confirmed plan,
or an order confirming a plan, the debtor shall remain in
possession of all property of the estate.
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11 U.S.C. § 1208

§ 1208. Conversion or dismissal

(a) The debtor may convert a case under this chapter to a
case under chapter 7 of this title at any time. Any waiver of
the right to convert under this subsection is unenforceable.

(b) On request of the debtor at any time, if the case has
not been converted under section 706 or 1112 of this title, the
court shall dismiss a case under this chapter. Any waiver of
the right to dismiss under this subsection is unenforceable.

(c) On request of a party in interest, and after notice and
a hearing, the court may dismiss a case under this chapter
for cause, including—

(1) unreasonable delay, or gross mismanagement, by the
debtor that is prejudicial to creditors;

(2) nonpayment of any fees and charges required under
chapter 123 of title 28;

(3) failure to file a plan timely under section 1221 of this
title;

(4) failure to commence making timely payments re-
quired by a confirmed plan;

(5) denial of confirmation of a plan under section 1225
of this title and denial of a request made for additional time
for filing another plan or a modification of a plan;

(6) material default by the debtor with respect to a term
of a confirmed plan;

(7) revocation of the order of confirmation under section
1230 of this title, and denial of confirmation of a modified
plan under section 1229 of this title;

(8) termination of a confirmed plan by reason of the
occurrence of a condition specified in the plan; or

(9) continuing loss to or diminution of the estate and
absence of a reasonable likelihood of rehabilitation.; and

(10) failure of the debtor to pay any domestic support
obligation that first becomes payable after the date of the
filing of the petition.
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(d) On request of a party in interest, and after notice and
a hearing, the court may dismiss a case under this chapter
or convert a case under this chapter to a case under chapter
7 of this title upon a showing that the debtor has committed
fraud in connection with the case.

(e) Notwithstanding any other provision of this section, a
case may not be converted to a case under another chapter
of this title unless the debtor may be a debtor under such
chapter. 

SUBCHAPTER II

The Plan

11 U.S.C. § 1221

§ 1221. Filing of plan

The debtor shall file a plan not later than 90 days after the
order for relief under this chapter, except that the court may
extend such period if the need for an extension is attributable
to circumstances for which the debtor should not justly be
held accountable.

11 U.S.C. § 1222

§ 1222. Contents of plan

(a) The plan shall—

(1) provide for the submission of all or such portion of
future earnings or other future income of the debtor to the
supervision and control of the trustee as is necessary for
the execution of the plan;

(2) provide for the full payment, in deferred cash pay-
ments, of all claims entitled to priority under section 507,
of this title, unless—
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(A)1 the claim is a claim owed to a governmental unit
that arises as a result of the sale, transfer, exchange, or
other disposition of any farm asset used in the debtor’s
farming operation, in which case the claim shall be
treated as an unsecured claim that is not entitled to
priority under section 507, but the debt shall be treated
in such manner only if the debtor receives a discharge;
or

(B) the holder of a particular claim agrees to a different
treatment of such that claim; and

(3) if the plan classifies claims and interests, provide the
same treatment for each claim or interest within a particu-
lar class unless the holder of a particular claim or interest
agrees to less favorable treatment.; and

(4) notwithstanding any other provision of this section, a
plan may provide for less than full payment of all amounts
owed for a claim entitled to priority under section
507(a)(1)(B) only if the plan provides that all of the debtor’s
projected disposable income for a 5-year period beginning
on the date that the first payment is due under the plan will
be applied to make payments under the plan.

(b) Subject to subsections (a) and (c) of this section, the plan
may—

(1) designate a class or classes of unsecured claims, as
provided in section 1122 of this title, but may not discrimi-
nate unfairly against any class so designated; however,
such plan may treat claims for a consumer debt of the
debtor if an individual is liable on such consumer debt with
the debtor differently than other unsecured claims;

(2) modify the rights of holders of secured claims, or of
holders of unsecured claims, or leave unaffected the rights
of holders of any class of claims;

1 [Editors’ Note: Section 1003(c) of the 2005 Act provides: “EFFECTIVE DATE; APPLI-

CATION OF AMENDMENTS.—This section and the amendments made by this section
[including the amendment to Code section 1222(a)(2)] shall take effect on the date
of the enactment of this Act and shall not apply with respect to cases commenced
under title 11 of the United States Code before such date.”] 
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(3) provide for the curing or waiving of any default;

(4) provide for payments on any unsecured claim to be
made concurrently with payments on any secured claim or
any other unsecured claim;

(5) provide for the curing of any default within a reason-
able time and maintenance of payments while the case is
pending on any unsecured claim or secured claim on which
the last payment is due after the date on which the final
payment under the plan is due;

(6) subject to section 365 of this title, provide for the
assumption, rejection, or assignment of any executory con-
tract or unexpired lease of the debtor not previously re-
jected under such section;

(7) provide for the payment of all or part of a claim
against the debtor from property of the estate or property
of the debtor;

(8) provide for the sale of all or any part of the property
of the estate or the distribution of all or any part of the
property of the estate among those having an interest in
such property;

(9) provide for payment of allowed secured claims consis-
tent with section 1225(a)(5) of this title, over a period
exceeding the period permitted under section 1222(c);

(10) provide for the vesting of property of the estate, on
confirmation of the plan or at a later time, in the debtor
or in any other entity; and

(11) provide for the payment of interest accruing after the
date of the filing of the petition on unsecured claims that
are nondischargeable under section 1228(a), except that
such interest may be paid only to the extent that the debtor
has disposable income available to pay such interest after
making provision for full payment of all allowed claims; and

(1112) include any other appropriate provision not incon-
sistent with this title.

(c) Except as provided in subsections (b)(5) and (b)(9), the
plan may not provide for payments over a period that is longer
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than three years unless the court for cause approves a longer
period, but the court may not approve a period that is longer
than five years.

(d) Notwithstanding subsection (b)(2) of this section and
sections 506(b) and 1225(a)(5) of this title, if it is proposed
in a plan to cure a default, the amount necessary to cure the
default, shall be determined in accordance with the underly-
ing agreement and applicable nonbankruptcy law.

11 U.S.C. § 1223

§ 1223. Modification of plan before confirmation

(a) The debtor may modify the plan at any time before
confirmation, but may not modify the plan so that the plan
as modified fails to meet the requirements of section 1222 of
this title.

(b) After the debtor files a modification under this section,
the plan as modified becomes the plan.

(c) Any holder of a secured claim that has accepted or
rejected the plan is deemed to have accepted or rejected, as
the case may be, the plan as modified, unless the modification
provides for a change in the rights of such holder from what
such rights were under the plan before modification, and such
holder changes such holder’s previous acceptance or rejection.

11 U.S.C. § 1224

§ 1224. Confirmation hearing

After expedited notice, the court shall hold a hearing on
confirmation of the plan. A party in interest, the trustee, or
the United States trustee may object to the confirmation of
the plan. Except for cause, the hearing shall be concluded not
later than 45 days after the filing of the plan.
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11 U.S.C. § 1225

§ 1225. Confirmation of plan

(a) Except as provided in subsection (b), the court shall
confirm a plan if—

(1) the plan complies with the provisions of this chapter
and with the other applicable provisions of this title;

(2) any fee, charge, or amount required under chapter 123
of title 28, or by the plan, to be paid before confirmation,
has been paid;

(3) the plan has been proposed in good faith and not by
any means forbidden by law;

(4) the value, as of the effective date of the plan, of
property to be distributed under the plan on account of each
allowed unsecured claim is not less than the amount that
would be paid on such claim if the estate of the debtor were
liquidated under chapter 7 of this title on such date;

(5) with respect to each allowed secured claim provided
for by the plan—

(A) the holder of such claim has accepted the plan;

(B)(i) the plan provides that the holder of such claim
retain the lien securing such claim; and

(ii) the value, as of the effective date of the plan, of
property to be distributed by the trustee or the debtor
under the plan on account of such claim is not less than
the allowed amount of such claim; or

(C) the debtor surrenders the property securing such
claim to such holder; and

(6) the debtor will be able to make all payments under
the plan and to comply with the plan.; and

(7) the debtor has paid all amounts that are required to
be paid under a domestic support obligation and that first
become payable after the date of the filing of the petition if
the debtor is required by a judicial or administrative order,
or by statute, to pay such domestic support obligation.
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(b)(1) If the trustee or the holder of an allowed unsecured
claim objects to the confirmation of the plan, then the court
may not approve the plan unless, as of the effective date of
the plan—

(A) the value of the property to be distributed under
the plan on account of such claim is not less than the
amount of such claim; or

(B) the plan provides that all of the debtor’s projected
disposable income to be received in the three-year period,
or such longer period as the court may approve under
section 1222(c), beginning on the date that the first
payment is due under the plan will be applied to make
payments under the plan.; or

(C) the value of the property to be distributed under the
plan in the 3-year period, or such longer period as the
court may approve under section 1222(c), beginning on the
date that the first distribution is due under the plan is
not less than the debtor’s projected disposable income for
such period.

(2) For purposes of this subsection, “disposable income”
means income which is received by the debtor and which
is not reasonably necessary to be expended-

(A) for the maintenance or support of the debtor or a
dependent of the debtor or for a domestic support obliga-
tion that first becomes payable after the date of the filing
of the petition; or

(B) for the payment of expenditures necessary for the
continuation, preservation, and operation of the debtor’s
business.

(c) After confirmation of a plan, the court may order any
entity from whom the debtor receives income to pay all or any
part of such income to the trustee.

402BANKRUPTCY CODE § 1225

 0402 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 3802 

For Internal Bankruptcy Court Use Only 



11 U.S.C. § 1226

§ 1226. Payments

(a) Payments and funds received by the trustee shall be
retained by the trustee until confirmation or denial of confir-
mation of a plan. If a plan is confirmed, the trustee shall
distribute any such payment in accordance with the plan. If
a plan is not confirmed, the trustee shall return any such
payments to the debtor, after deducting—

(1) any unpaid claim allowed under section 503(b) of this
title; and

(2) if a standing trustee is serving in the case, the
percentage fee fixed for such standing trustee.

(b) Before or at the time of each payment to creditors under
the plan, there shall be paid—

(1) any unpaid claim of the kind specified in section
507(a)(12) of this title; and

(2) if a standing trustee appointed under section 1202(c)
of this title is serving in the case, the percentage fee fixed
for such standing trustee under section 1202(d) of this title.

(c) Except as otherwise provided in the plan or in the order
confirming the plan, the trustee shall make payments to
creditors under the plan.

11 U.S.C. § 1227

§ 1227. Effect of confirmation

(a) Except as provided in section 1228(a) of this title, the
provisions of a confirmed plan bind the debtor, each creditor,
each equity security holder, and each general partner in the
debtor, whether or not the claim of such creditor, such equity
security holder, or such general partner in the debtor is
provided for by the plan, and whether or not such creditor,
such equity security holder, or such general partner in the
debtor has objected to, has accepted, or has rejected the plan.
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(b) Except as otherwise provided in the plan or the order
confirming the plan, the confirmation of a plan vests all of
the property of the estate in the debtor.

(c) Except as provided in section 1228(a) of this title and
except as otherwise provided in the plan or in the order
confirming the plan, the property vesting in the debtor under
subsection (b) of this section is free and clear of any claim
or interest of any creditor provided for by the plan.

11 U.S.C. § 1228

§ 1228. Discharge

(a) As Subject to subsection (d), as soon as practicable after
completion by the debtor of all payments under the plan, and
in the case of a debtor who is required by a judicial or
administrative order, or by statute, to pay a domestic support
obligation, after such debtor certifies that all amounts payable
under such order or such statute that are due on or before the
date of the certification (including amounts due before the
petition was filed, but only to the extent provided for by the
plan) have been paid, other than payments to holders of
allowed claims provided for under section 1222(b)(5) or
1222(b)(9) of this title, unless the court approves a written
waiver of discharge executed by the debtor after the order for
relief under this chapter, the court shall grant the debtor a
discharge of all debts provided for by the plan allowed under
section 503 of this title or disallowed under section 502 of this
title, except any debt—

(1) provided for under section 1222(b)(5) or 1222(b)(9) of
this title; or

(2) of the kind specified in section 523(a) of this title.

(b) At Subject to subsection (d), at any time after the
confirmation of the plan and after notice and a hearing, the
court may grant a discharge to a debtor that has not com-
pleted payments under the plan only if—
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(1) the debtor’s failure to complete such payments is due
to circumstances for which the debtor should not justly be
held accountable;

(2) the value, as of the effective date of the plan, of
property actually distributed under the plan on account of
each allowed unsecured claim is not less than the amount
that would have been paid on such claim if the estate of
the debtor had been liquidated under chapter 7 of this title
on such date; and

(3) modification of the plan under section 1229 of this title
is not practicable.

(c) A discharge granted under subsection (b) of this section
discharges the debtor from all unsecured debts provided for
by the plan or disallowed under section 502 of this title, except
any debt—

(1) provided for under section 1222(b)(5) or 1222(b)(9) of
this title; or

(2) of a kind specified in section 523(a) of this title.

(d) On request of a party in interest before one year after
a discharge under this section is granted, and after notice and
a hearing, the court may revoke such discharge only if—

(1) such discharge was obtained by the debtor through
fraud; and

(2) the requesting party did not know of such fraud until
after such discharge was granted.

(e) After the debtor is granted a discharge, the court shall
terminate the services of any trustee serving in the case.

(f)1 The court may not grant a discharge under this chapter
unless the court after notice and a hearing held not more than
10 days before the date of the entry of the order granting the

1 [Editors’ Note: Section 1501(b)(2) of the 2005 Act provides: “CERTAIN LIMITATIONS

APPLICABLE TO DEBTORS.—The amendments made by [section 330(c) of the 2005 Act
adding subsection (f) to Code section 1228 and replacing the initial word of subsection
(a) and the initial word of subsection (b) with the text indicated above] shall apply
with respect to cases commenced under title 11, United States Code, on or after the
date of the enactment of this Act.”] 
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discharge finds that there is no reasonable cause to believe
that—

(1) section 522(q)(1) may be applicable to the debtor; and

(2) there is pending any proceeding in which the debtor
may be found guilty of a felony of the kind described in
section 522(q)(1)(A) or liable for a debt of the kind described
in section 522(q)(1)(B).

11 U.S.C. § 1229

§ 1229. Modification of plan after confirmation

(a) At any time after confirmation of the plan but before
the completion of payments under such plan, the plan may
be modified, on request of the debtor, the trustee, or the
holder of an allowed unsecured claim, to—

(1) increase or reduce the amount of payments on claims
of a particular class provided for by the plan;

(2) extend or reduce the time for such payments; or

(3) alter the amount of the distribution to a creditor
whose claim is provided for by the plan to the extent
necessary to take account of any payment of such claim
other than under the plan.

(b)(1) Sections 1222(a), 1222(b), and 1223(c) of this title and
the requirements of section 1225(a) of this title apply to any
modification under subsection (a) of this section.

(2) The plan as modified becomes the plan unless, after
notice and a hearing, such modification is disapproved.

(c) A plan modified under this section may not provide for
payments over a period that expires after three years after
the time that the first payment under the original confirmed
plan was due, unless the court, for cause, approves a longer
period, but the court may not approve a period that expires
after five years after such time.

(d) A plan may not be modified under this section—
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(1) to increase the amount of any payment due before the
plan as modified becomes the plan;

(2) by anyone except the debtor, based on an increase in
the debtor’s disposable income, to increase the amount of
payments to unsecured creditors required for a particular
month so that the aggregate of such payments exceeds the
debtor’s disposable income for such month; or

(3) in the last year of the plan by anyone except the debtor,
to require payments that would leave the debtor with insuffi-
cient funds to carry on the farming operation after the plan
is completed.

11 U.S.C. § 1230

§ 1230. Revocation of an order of confirmation

(a) On request of a party in interest at any time within 180
days after the date of the entry of an order of confirmation
under section 1225 of this title, and after notice and a hearing,
the court may revoke such order if such order was procured
by fraud.

(b) If the court revokes an order of confirmation under
subsection (a) of this section, the court shall dispose of the
case under section 1207 of this title, unless, within the time
fixed by the court, the debtor proposes and the court confirms
a modification of the plan under section 1229 of this title.

11 U.S.C. § 1231

§ 1231. Special tax provisions

(a) For the purpose of any State or local law imposing a tax
on or measured by income, the taxable period of a debtor that
is an individual shall terminate on the date of the order for
relief under this chapter, unless the case was converted under
section 706 of this title.

(b) The trustee shall make a State or local tax return of
income for the estate of an individual debtor in a case under
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this chapter for each taxable period after the order for relief
under this chapter during which the case is pending.

(ca) The issuance, transfer, or exchange of a security, or the
making or delivery of an instrument of transfer under a plan
confirmed under section 1225 of this title, may not be taxed
under any law imposing a stamp tax or similar tax.

(db) The court may authorize the proponent of a plan to
request a determination, limited to questions of law, by a
State or local any1 governmental unit charged with responsi-
bility for collection or determination of a tax on or measured
by income, of the tax effects, under section 346 of this title
and under the law imposing such tax, of the plan. In the event
of an actual controversy, the court may declare such effects
after the earlier of—

(1) the date on which such governmental unit responds
to the request under this subsection; or

(2) 270 days after such request.

1 [Editors’ Note: Section 1003(c) of the 2005 Act provides: “EFFECTIVE DATE; APPLI-

CATION OF AMENDMENTS.—This section and the amendments made by this section
[including the amendment to Code section 1231(d), as redesignated (b) by section
719(b)(4) of the 2005 Act] shall take effect on the date of the enactment of this Act
and shall not apply with respect to cases commenced under title 11 of the United
States Code before such date.”] 
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CHAPTER 13

ADJUSTMENT OF DEBTS OF AN INDIVIDUAL
WITH REGULAR INCOME

SUBCHAPTER I

Officers, Administration, and the Estate

11 U.S.C. § 1301

§ 1301. Stay of action against codebtor

(a) Except as provided in subsections (b) and (c) of this
section, after the order for relief under this chapter, a creditor
may not act, or commence or continue any civil action, to
collect all or any part of a consumer debt of the debtor from
any individual that is liable on such debt with the debtor, or
that secured such debt, unless—

(1) such individual became liable on or secured such debt
in the ordinary course of such individual’s business; or

(2) the case is closed, dismissed, or converted to a case
under chapter 7 or 11 of this title.

(b) A creditor may present a negotiable instrument, and
may give notice of dishonor of such an instrument.

(c) On request of a party in interest and after notice and
a hearing, the court shall grant relief from the stay provided
by subsection (a) of this section with respect to a creditor, to
the extent that—

(1) as between the debtor and the individual protected
under subsection (a) of this section, such individual re-
ceived the consideration for the claim held by such creditor;

(2) the plan filed by the debtor proposes not to pay such
claim; or

(3) such creditor’s interest would be irreparably harmed
by continuation of such stay.
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(d) Twenty days after the filing of a request under subsec-
tion (c)(2) of this section for relief from the stay provided by
subsection (a) of this section, such stay is terminated with
respect to the party in interest making such request, unless
the debtor or any individual that is liable on such debt with
the debtor files and serves upon such party in interest a
written objection to the taking of the proposed action.

11 U.S.C. § 1302

§ 1302. Trustee

(a) If the United States trustee appoints an individual
under section 586(b) of title 28 to serve as standing trustee
in cases under this chapter and if such individual qualifies
under section 322 of this title, then such individual shall serve
as trustee in the case. Otherwise, the United States trustee
shall appoint one disinterested person to serve as trustee in
the case or the United States trustee may serve as a trustee
in the case.

(b) The trustee shall—

(1) perform the duties specified in sections 704(2), 704(3),
704(4), 704(5), 704(6), 704(7), and 704(9) of this title;

(2) appear and be heard at any hearing that concerns—

(A) the value of property subject to a lien;

(B) confirmation of a plan; or

(C) modification of the plan after confirmation;

(3) dispose of, under regulations issued by the Director
of the Administrative Office of the United States Courts,
moneys received or to be received in a case under chapter
XIII of the Bankruptcy Act;

(4) advise, other than on legal matters, and assist the
debtor in performance under the plan; and

(5) ensure that the debtor commences making timely
payments under section 1326 of this title.; and
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(6) if with respect to the debtor there is a claim for a
domestic support obligation, provide the applicable notice
specified in subsection (d).
(c) If the debtor is engaged in business, then in addition

to the duties specified in subsection (b) of this section, the
trustee shall perform the duties specified in sections
1106(a)(3) and 1106(a)(4) of this title.

(d)(1) In a case described in subsection (b)(6) to which
subsection (b)(6) applies, the trustee shall—

(A)(i) provide written notice to the holder of the claim
described in subsection (b)(6) of such claim and of the
right of such holder to use the services of the State child
support enforcement agency established under sections
464 and 466 of the Social Security Act for the State in
which such holder resides, for assistance in collecting
child support during and after the case under this title;
and

(ii) include in the notice provided under clause (i) the
address and telephone number of such State child
support enforcement agency;
(B)(i) provide written notice to such State child support

enforcement agency of such claim; and
(ii) include in the notice provided under clause (i) the

name, address, and telephone number of such holder;
and
(C) at such time as the debtor is granted a discharge

under section 1328, provide written notice to such holder
and to such State child support enforcement agency of—

(i) the granting of the discharge;
(ii) the last recent known address of the debtor;
(iii) the last recent known name and address of the

debtor’s employer; and
(iv) the name of each creditor that holds a claim

that—

(I) is not discharged under paragraph (2) or (4) of
section 523(a); or
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(II) was reaffirmed by the debtor under section
524(c).

(2)(A) The holder of a claim described in subsection (b)(6)
or the State child support enforcement agency of the State
in which such holder resides may request from a creditor
described in paragraph (1)(C)(iv) the last known address of
the debtor.

(B) Notwithstanding any other provision of law, a
creditor that makes a disclosure of a last known address
of a debtor in connection with a request made under
subparagraph (A) shall not be liable by reason of making
that disclosure.

11 U.S.C. § 1303

§ 1303. Rights and powers of debtor

Subject to any limitations on a trustee under this chapter,
the debtor shall have, exclusive of the trustee, the rights and
powers of a trustee under sections 363(b), 363(d), 363(e),
363(f), and 363(l), of this title.

11 U.S.C. § 1304

§ 1304. Debtor engaged in business

(a) A debtor that is self-employed and incurs trade credit
in the production of income from such employment is engaged
in business.

(b) Unless the court orders otherwise, a debtor engaged in
business may operate the business of the debtor and, subject
to any limitations on a trustee under sections 363(c) and 364
of this title and to such limitations or conditions as the court
prescribes, shall have, exclusive of the trustee, the rights and
powers of the trustee under such sections.

(c) A debtor engaged in business shall perform the duties
of the trustee specified in section 704(8) of this title.
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11 U.S.C. § 1305

§ 1305. Filing and allowance of postpetition
claims

(a) A proof of claim may be filed by any entity that holds
a claim against the debtor—

(1) for taxes that become payable to a governmental unit
while the case is pending; or

(2) that is a consumer debt, that arises after the date of
the order for relief under this chapter, and that is for
property or services necessary for the debtor’s performance
under the plan.

(b) Except as provided in subsection (c) of this section, a
claim filed under subsection (a) of this section shall be allowed
or disallowed under section 502 of this title, but shall be
determined as of the date such claim arises, and shall be
allowed under section 502(a), 502(b), or 502(c) of this title,
or disallowed under section 502(d) or 502(e) of this title, the
same as if such claim had arisen before the date of the filing
of the petition.

(c) A claim filed under subsection (a)(2) of this section shall
be disallowed if the holder of such claim knew or should have
known that prior approval by the trustee of the debtor’s
incurring the obligation was practicable and was not
obtained.

11 U.S.C. § 1306

§ 1306. Property of the estate

(a) Property of the estate includes, in addition to the
property specified in section 541 of this title—

(1) all property of the kind specified in such section that
the debtor acquires after the commencement of the case but
before the case is closed, dismissed, or converted to a case
under chapter 7, or 11, or 12 of this title, whichever occurs
first; and
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(2) earnings from services performed by the debtor after
the commencement of the case but before the case is closed,
dismissed, or converted to a case under chapter 7, 11, or
12 of this title, whichever occurs first.
(b) Except as provided in a confirmed plan or order confirm-

ing a plan, the debtor shall remain in possession of all
property of the estate.

11 U.S.C. § 1307

§ 1307. Conversion or dismissal

(a) The debtor may convert a case under this chapter to a
case under chapter 7 of this title at any time. Any waiver of
the right to convert under this subsection is unenforceable.

(b) On request of the debtor at any time, if the case has
not been converted under section 706, 1112, or 1208 of this
title, the court shall dismiss a case under this chapter. Any
waiver of the right to dismiss under this subsection is
unenforceable.

(c) Except as provided in subsection (e) of this section, on
request of a party in interest or the United States trustee and
after notice and a hearing, the court may convert a case under
this chapter to a case under chapter 7 of this title, or may
dismiss a case under this chapter, whichever is in the best
interests of creditors and the estate, for cause, including—

(1) unreasonable delay by the debtor that is prejudicial
to creditors;

(2) nonpayment of any fees and charges required under
chapter 123 of title 28;

(3) failure to file a plan timely under section 1321 of this
title;

(4) failure to commence making timely payments under
section 1326 of this title;

(5) denial of confirmation of a plan under section 1325
of this title and denial of a request made for additional time
for filing another plan or a modification of a plan;
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(6) material default by the debtor with respect to a term
of a confirmed plan;

(7) revocation of the order of confirmation under section
1330 of this title, and denial of confirmation of a modified
plan under section 1329 of this title;

(8) termination of a confirmed plan by reason of the
occurrence of a condition specified in the plan other than
completion of payments under the plan;

(9) only on request of the United States trustee, failure
of the debtor to file, within fifteen days, or such additional
time as the court may allow, after the filing of the petition
commencing such case, the information required by para-
graph (1) of section 521; or

(10) only on request of the United States trustee, failure
to timely file the information required by paragraph (2) of
section 521.; or

(11) failure of the debtor to pay any domestic support
obligation that first becomes payable after the date of the
filing of the petition.

(d) Except as provided in subsection (e) of this section, at
any time before the confirmation of a plan under section 1325
of this title, on request of a party in interest or the United
States trustee and after notice and a hearing, the court may
convert a case under this chapter to a case under chapter 11
or 12 of this title.

(e) Upon the failure of the debtor to file a tax return under
section 1308, on request of a party in interest or the United
States trustee and after notice and a hearing, the court shall
dismiss a case or convert a case under this chapter to a case
under chapter 7 of this title, whichever is in the best interest
of the creditors and the estate.

(e)(f) The court may not convert a case under this chapter
to a case under chapter 7, 11, or 12 of this title if the debtor
is a farmer, unless the debtor requests such conversion.

(f)(g) Notwithstanding any other provision of this section,
a case may not be converted to a case under another chapter
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of this title unless the debtor may be a debtor under such
chapter.

11 U.S.C. § 1308

§ 1308. Filing of prepetition tax returns

(a) Not later than the day before the date on which the
meeting of the creditors is first scheduled to be held under
section 341(a), if the debtor was required to file a tax return
under applicable nonbankruptcy law, the debtor shall file with
appropriate tax authorities all tax returns for all taxable
periods ending during the 4-year period ending on the date
of the filing of the petition.

(b)(1) Subject to paragraph (2), if the tax returns required
by subsection (a) have not been filed by the date on which the
meeting of creditors is first scheduled to be held under section
341(a), the trustee may hold open that meeting for a reasonable
period of time to allow the debtor an additional period of time
to file any unfiled returns, but such additional period of time
shall not extend beyond—

(A) for any return that is past due as of the date of the
filing of the petition, the date that is 120 days after the
date of that meeting; or

(B) for any return that is not past due as of the date
of the filing of the petition, the later of—

(i) the date that is 120 days after the date of that
meeting; or

(ii) the date on which the return is due under the last
automatic extension of time for filing that return to
which the debtor is entitled, and for which request is
timely made, in accordance with applicable nonbank-
ruptcy law.

(2) After notice and a hearing, and order entered before
the tolling of any applicable filing period determined under
this subsection, if the debtor demonstrates by a preponder-
ance of the evidence that the failure to file a return as
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required under this subsection is attributable to circum-
stances beyond the control of the debtor, the court may
extend the filing period established by the trustee under this
subsection for—

(A) a period of not more than 30 days for returns
described in paragraph (1); and

(B) a period not to extend after the applicable extended
due date for a return described in paragraph (2).

(c) For purposes of this section, the term “return” includes
a return prepared pursuant to subsection (a) or (b) of section
6020 of the Internal Revenue Code of 1986, or a similar State
or local law, or a written stipulation to a judgment or a final
order entered by a nonbankruptcy tribunal.

SUBCHAPTER II

The Plan

11 U.S.C. § 1321

§ 1321. Filing of plan

The debtor shall file a plan.

11 U.S.C. § 1322

§ 1322. Contents of plan

(a) The plan shall—

(1) provide for the submission of all or such portion of
future earnings or other future income of the debtor to the
supervision and control of the trustee as is necessary for
the execution of the plan;

(2) provide for the full payment, in deferred cash pay-
ments, of all claims entitled to priority under section 507
of this title, unless the holder of a particular claim agrees
to a different treatment of such claim; and
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(3) if the plan classifies claims, provide the same treat-
ment for each claim within a particular class.; and

(4) notwithstanding any other provision of this section, a
plan may provide for less than full payment of all amounts
owed for a claim entitled to priority under section
507(a)(1)(B) only if the plan provides that all of the debtor’s
projected disposable income for a 5-year period beginning
on the date that the first payment is due under the plan will
be applied to make payments under the plan.

(b) Subject to subsections (a) and (c) of this section, the plan
may—

(1) designate a class or classes of unsecured claims, as
provided in section 1122 of this title, but may not discrimi-
nate unfairly against any class so designated; however,
such plan may treat claims for a consumer debt of the
debtor if an individual is liable on such consumer debt with
the debtor differently than other unsecured claims;

(2) modify the rights of holders of secured claims, other
than a claim secured only by a security interest in real
property that is the debtor’s principal residence, or of
holders of unsecured claims, or leave unaffected the rights
of holders of any class of claims;

(3) provide for the curing or waiving of any default;

(4) provide for payments on any unsecured claim to be
made concurrently with payments on any secured claim or
any other unsecured claim;

(5) notwithstanding paragraph (2) of this subsection,
provide for the curing of any default within a reasonable
time and maintenance of payments while the case is pend-
ing on any unsecured claim or secured claim on which the
last payment is due after the date on which the final
payment under the plan is due;

(6) provide for the payment of all or any part of any claim
allowed under section 1305 of this title;

(7) subject to section 365 of this title, provide for the
assumption, rejection, or assignment of any executory
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contract or unexpired lease of the debtor not previously
rejected under such section;

(8) provide for the payment of all or part of a claim
against the debtor from property of the estate or property
of the debtor;

(9) provide for the vesting of property of the estate, on
confirmation of the plan or at a later time, in the debtor
or in any other entity; and

(10) provide for the payment of interest accruing after the
date of the filing of the petition on unsecured claims that
are nondischargeable under section 1328(a), except that
such interest may be paid only to the extent that the debtor
has disposable income available to pay such interest after
making provision for full payment of all allowed claims; and

(10)(11) include any other appropriate provision not
inconsistent with this title.

(c) Notwithstanding subsection (b)(2) and applicable non-
bankruptcy law—

(1) a default with respect to, or that gave rise to, a lien
on the debtor’s principal residence may be cured under
paragraph (3) or (5) of subsection (b) until such residence
is sold at a foreclosure sale that is conducted in accordance
with applicable nonbankruptcy law; and

(2) in a case in which the last payment on the original
payment schedule for a claim secured only by a security
interest in real property that is the debtor’s principal
residence is due before the date on which the final payment
under the plan is due, the plan may provide for the payment
of the claim as modified pursuant to section 1325(a)(5) of
this title.

(d) The (1) If the current monthly income of the debtor and
the debtor’s spouse combined, when multiplied by 12, is not
less than—

(A) in the case of a debtor in a household of 1 person,
the median family income of the applicable State for 1
earner;
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(B) in the case of a debtor in a household of 2, 3, or 4
individuals, the highest median family income of the
applicable State for a family of the same number or fewer
individuals; or

(C) in the case of a debtor in a household exceeding 4
individuals, the highest median family income of the
applicable State for a family of 4 or fewer individuals,
plus $525 per month for each individual in excess of 4,

the plan may not provide for payments over a period that
is longer than three is longer than 5 years.

(2) If the current monthly income of the debtor and the
debtor’s spouse combined, when multiplied by 12, is less
than—

(A) in the case of a debtor in a household of 1 person,
the median family income of the applicable State for 1
earner;

(B) in the case of a debtor in a household of 2, 3, or 4
individuals, the highest median family income of the
applicable State for a family of the same number or fewer
individuals; or

(C) in the case of a debtor in a household exceeding 4
individuals, the highest median family income of the
applicable State for a family of 4 or fewer individuals,
plus $525 per month for each individual in excess of 4,

the plan may not provide for payments over a period that
is longer than 3 years, unless the court, for cause, approves
a longer period, but the court may not approve a period that
is longer than five 5 years.
(e) Notwithstanding subsection (b)(2) of this section and

sections 506(b) and 1325(a)(5) of this title, if it is proposed
in a plan to cure a default, the amount necessary to cure the
default, shall be determined in accordance with the underly-
ing agreement and applicable nonbankruptcy law.

(f) A plan may not materially alter the terms of a loan
described in section 362(b)(19) and any amounts required to
repay such loan shall not constitute “disposable income” under
section 1325.
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11 U.S.C. § 1323

§ 1323. Modification of plan before confirmation

(a) The debtor may modify the plan at any time before
confirmation, but may not modify the plan so that the plan
as modified fails to meet the requirements of section 1322 of
this title.

(b) After the debtor files a modification under this section,
the plan as modified becomes the plan.

(c) Any holder of a secured claim that has accepted or
rejected the plan is deemed to have accepted or rejected, as
the case may be, the plan as modified, unless the modification
provides for a change in the rights of such holder from what
such rights were under the plan before modification, and such
holder changes such holder’s previous acceptance or rejection.

11 U.S.C. § 1324

§ 1324. Confirmation hearing

After (a) Except as provided in subsection (b) and after
notice, the court shall hold a hearing on confirmation of the
plan. A party in interest may object to confirmation of the
plan.

(b) The hearing on confirmation of the plan may be held not
earlier than 20 days and not later than 45 days after the date
of the meeting of creditors under section 341(a), unless the
court determines that it would be in the best interests of the
creditors and the estate to hold such hearing at an earlier date
and there is no objection to such earlier date.

11 U.S.C. § 1325

§ 1325. Confirmation of plan

(a) Except as provided in subsection (b), the court shall
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confirm a plan if—1 

(1) the plan complies with the provisions of this chapter
and with the other applicable provisions of this title;

(2) any fee, charge, or amount required under chapter 123
of title 28, or by the plan, to be paid before confirmation,
has been paid;

(3) the plan has been proposed in good faith and not by
any means forbidden by law;

(4) the value, as of the effective date of the plan, of
property to be distributed under the plan on account of each
allowed unsecured claim is not less than the amount that
would be paid on such claim if the estate of the debtor were
liquidated under chapter 7 of this title on such date;

(5) with respect to each allowed secured claim provided
for by the plan—

(A) the holder of such claim has accepted the plan;

(B)(i) the plan provides that—

(I) the holder of such claim retain the lien securing
such claim until the earlier of—

(aa) the payment of the underlying debt deter-
mined under nonbankruptcy law; or

(bb) discharge under section 1328; and

(II) if the case under this chapter is dismissed or
converted without completion of the plan, such lien
shall also be retained by such holder to the extent
recognized by applicable nonbankruptcy law; and

(ii) the value, as of the effective date of the plan, of
property to be distributed under the plan on account
of such claim is not less than the allowed amount of
such claim; or and

1 [Editors’ Note: Section 1228(b) of the 2005 Act provides: “CHAPTER 11 AND CHAP-

TER 13 CASES.—The court shall not confirm a plan of reorganization in the case of
an individual under chapter 11 or 13 of title 11, United States Code, unless requested
tax documents have been filed with the court.”] 

422BANKRUPTCY CODE § 1325

 0422 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST4016   73/124 

For Internal Bankruptcy Court Use Only 



(iii) if—

(I) property to be distributed pursuant to this sub-
section is in the form of periodic payments, such
payments shall be in equal monthly amounts; and

(II) the holder of the claim is secured by personal
property, the amount of such payments shall not be
less than an amount sufficient to provide to the holder
of such claim adequate protection during the period
of the plan; or

(C) the debtor surrenders the property securing such
claim to such holder; and

(6) the debtor will be able to make all payments under
the plan and to comply with the plan.;

(7) the action of the debtor in filing the petition was in
good faith;

(8) the debtor has paid all amounts that are required to
be paid under a domestic support obligation and that first
become payable after the date of the filing of the petition if
the debtor is required by a judicial or administrative order,
or by statute, to pay such domestic support obligation; and

(9) the debtor has filed all applicable Federal, State, and
local tax returns as required by section 1308.

For purposes of paragraph (5), section 506 shall not apply
to a claim described in that paragraph if the creditor has a
purchase money security interest securing the debt that is the
subject of the claim, the debt was incurred within the 910-day2

preceding the date of the filing of the petition, and the collat-
eral for that debt consists of a motor vehicle (as defined in
section 30102 of title 49) acquired for the personal use of the
debtor, or if collateral for that debt consists of any other thing
of value, if the debt was incurred during the 1-year period
preceding that filing.

(b)(1) If the trustee or the holder of an allowed unsecured
claim objects to the confirmation of the plan, then the court

2 [Editors’ Note: So in original. The word “period” was probably omitted inadver-
tently in the 2005 Act.] 
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may not approve the plan unless, as of the effective date of
the plan—

(A) the value of the property to be distributed under
the plan on account of such claim is not less than the
amount of such claim; or

(B) the plan provides that all of the debtor’s projected
disposable income to be received in the three-year appli-
cable commitment period beginning on the date that the
first payment is due under the plan will be applied to
make payments to unsecured creditors under the plan.

(2) For purposes of this subsection, the term “disposable
income” means current monthly income which is received
by the debtor and which is not received by the debtor (other
than child support payments, foster care payments, or dis-
ability payments for a dependent child made in accordance
with applicable nonbankruptcy law to the extent reasonably
necessary to be expended for such child) less amounts rea-
sonably necessary to be expended—

(A)(i) for the maintenance or support of the debtor or
a dependent of the debtor, including or for a domestic
support obligation, that first becomes payable after the
date the petition is filed; and

(ii) for charitable contributions (that meet the defini-
tion of “charitable contribution” under section 548(d)(3))
to a qualified religious or charitable entity or organiza-
tion (as that term is defined in section 548(d)(4)) in an
amount not to exceed 15 percent of the gross income
of the debtor for the year in which the contributions
are made; and

(B) if the debtor is engaged in business, for the payment
of expenditures necessary for the continuation, preserva-
tion, and operation of such business.

(3) Amounts reasonably necessary to be expended under
paragraph (2) shall be determined in accordance with
subparagraphs (A) and (B) of section 707(b)(2), if the debtor
has current monthly income, when multiplied by 12, greater
than—
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(A) in the case of a debtor in a household of 1 person,
the median family income of the applicable State for 1
earner;

(B) in the case of a debtor in a household of 2, 3, or 4
individuals, the highest median family income of the
applicable State for a family of the same number or fewer
individuals; or

(C) in the case of a debtor in a household exceeding 4
individuals, the highest median family income of the
applicable State for a family of 4 or fewer individuals,
plus $525 per month for each individual in excess of 4.
(4) For purposes of this subsection, the “applicable com-

mitment period”—
(A) subject to subparagraph (B), shall be—

(i) 3 years; or
(ii) not less than 5 years, if the current monthly

income of the debtor and the debtor’s spouse combined,
when multiplied by 12, is not less than—

(I) in the case of a debtor in a household of 1 person,
the median family income of the applicable State for
1 earner;

(II) in the case of a debtor in a household of 2, 3,
or 4 individuals, the highest median family income
of the applicable State for a family of the same
number or fewer individuals; or

(III) in the case of a debtor in a household exceeding
4 individuals, the highest median family income of
the applicable State for a family of 4 or fewer individ-
uals, plus $525 per month for each individual in
excess of 4; and

(B) may be less than 3 or 5 years, whichever is applica-
ble under subparagraph (A), but only if the plan provides
for payment in full of all allowed unsecured claims over
a shorter period.

(c) After confirmation of a plan, the court may order any
entity from whom the debtor receives income to pay all or any
part of such income to the trustee.
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11 U.S.C. § 1326

§ 1326. Payments

(a)(1) Unless the court orders otherwise, the debtor shall
commence making the payments proposed by a plan within
30 days after the plan is filed. not later than 30 days after
the date of the filing of the plan or the order for relief,
whichever is earlier, in the amount—

(A) proposed by the plan to the trustee;

(B) scheduled in a lease of personal property directly
to the lessor for that portion of the obligation that becomes
due after the order for relief, reducing the payments under
subparagraph (A) by the amount so paid and providing
the trustee with evidence of such payment, including the
amount and date of payment; and

(C) that provides adequate protection directly to a
creditor holding an allowed claim secured by personal
property to the extent the claim is attributable to the
purchase of such property by the debtor for that portion
of the obligation that becomes due after the order for relief,
reducing the payments under subparagraph (A) by the
amount so paid and providing the trustee with evidence
of such payment, including the amount and date of
payment.

(2) A payment made under this subsection paragraph
(1)(A) shall be retained by the trustee until confirmation
or denial of confirmation of a plan. If a plan is confirmed,
the trustee shall distribute any such payment in accordance
with the plan as soon as is practicable. If a plan is not
confirmed, the trustee shall return any such payment
payments not previously paid and not yet due and owing
to creditors pursuant to paragraph (3) to the debtor, after
deducting any unpaid claim allowed under section 503(b)
of this title.

(3) Subject to section 363, the court may, upon notice and
a hearing, modify, increase, or reduce the payments required
under this subsection pending confirmation of a plan.
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(4) Not later than 60 days after the date of filing of a case
under this chapter, a debtor retaining possession of personal
property subject to a lease or securing a claim attributable
in whole or in part to the purchase price of such property
shall provide the lessor or secured creditor reasonable evi-
dence of the maintenance of any required insurance coverage
with respect to the use or ownership of such property and
continue to do so for so long as the debtor retains possession
of such property.

(b) Before or at the time of each payment to creditors under
the plan, there shall be paid—

(1) any unpaid claim of the kind specified in section
507(a)(12) of this title; and

(2) if a standing trustee appointed under section 586(b)
of title 28 is serving in the case, the percentage fee fixed
for such standing trustee under section 586(e)(1)(B) of title
28.; and

(3) if a chapter 7 trustee has been allowed compensation
due to the conversion or dismissal of the debtor’s prior case
pursuant to section 707(b), and some portion of that compen-
sation remains unpaid in a case converted to this chapter
or in the case dismissed under section 707(b) and refiled
under this chapter, the amount of any such unpaid compen-
sation, which shall be paid monthly—

(A) by prorating such amount over the remaining dura-
tion of the plan; and

(B) by monthly payments not to exceed the greater of—

(i) $25; or

(ii) the amount payable to unsecured nonpriority
creditors, as provided by the plan, multiplied by 5
percent, and the result divided by the number of months
in the plan.

(c) Except as otherwise provided in the plan or in the order
confirming the plan, the trustee shall make payments to
creditors under the plan.

(d) Notwithstanding any other provision of this title—
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(1) compensation referred to in subsection (b)(3) is payable
and may be collected by the trustee under that paragraph,
even if such amount has been discharged in a prior case
under this title; and

(2) such compensation is payable in a case under this
chapter only to the extent permitted by subsection (b)(3).

11 U.S.C. § 1327

§ 1327. Effect of confirmation

(a) The provisions of a confirmed plan bind the debtor and
each creditor, whether or not the claim of such creditor is
provided for by the plan, and whether or not such creditor
has objected to, has accepted, or has rejected the plan.

(b) Except as otherwise provided in the plan or the order
confirming the plan, the confirmation of a plan vests all of
the property of the estate in the debtor.

(c) Except as otherwise provided in the plan or in the order
confirming the plan, the property vesting in the debtor under
subsection (b) of this section is free and clear of any claim
or interest of any creditor provided for by the plan.

11 U.S.C. § 1328

§ 1328. Discharge

(a) As Subject to subsection (d), as soon as practicable after
completion by the debtor of all payments under the plan, and
in the case of a debtor who is required by a judicial or
administrative order, or by statute, to pay a domestic support
obligation, after such debtor certifies that all amounts payable
under such order or such statute that are due on or before the
date of the certification (including amounts due before the
petition was filed, but only to the extent provided for by the
plan) have been paid, unless the court approves a written
waiver of discharge executed by the debtor after the order for
relief under this chapter, the court shall grant the debtor a
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discharge of all debts provided for by the plan or disallowed
under section 502 of this title, except any debt—

(1) provided for under section 1322(b)(5) of this title;

(2) of the kind specified in section 507(a)(8)(C) or in
paragraph (1)(B), (1)(C), (2), (3), (4),, (5), (8), or (9) of section
523(a) [or 523(a)(9)] of this title; or;

(3) for restitution, or a criminal fine, included in a sen-
tence on the debtor’s conviction of a crime.; or

(4) for restitution, or damages, awarded in a civil action
against the debtor as a result of willful or malicious injury
by the debtor that caused personal injury to an individual
or the death of an individual.

(b) At Subject to subsection (d), at any time after the
confirmation of the plan and after notice and a hearing, the
court may grant a discharge to a debtor that has not com-
pleted payments under the plan only if—

(1) the debtor’s failure to complete such payments is due
to circumstances for which the debtor should not justly be
held accountable;

(2) the value, as of the effective date of the plan, of
property actually distributed under the plan on account of
each allowed unsecured claim is not less than the amount
that would have been paid on such claim if the estate of
the debtor had been liquidated under chapter 7 of this title
on such date; and

(3) modification of the plan under section 1329 of this title
is not practicable.

(c) A discharge granted under subsection (b) of this section
discharges the debtor from all unsecured debts provided for
by the plan or disallowed under section 502 of this title, except
any debt—

(1) provided for under section 1322(b)(5) of this title; or

(2) of a kind specified in section 523(a) of this title.

(d) Notwithstanding any other provision of this section, a
discharge granted under this section does not discharge the
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debtor from any debt based on an allowed claim filed under
section 1305(a)(2) of this title if prior approval by the trustee
of the debtor’s incurring such debt was practicable and was
not obtained.

(e) On request of a party in interest before one year after
a discharge under this section is granted, and after notice and
a hearing, the court may revoke such discharge only if—

(1) such discharge was obtained by the debtor through
fraud; and

(2) the requesting party did not know of such fraud until
after such discharge was granted.
(f) Notwithstanding subsections (a) and (b), the court shall

not grant a discharge of all debts provided for in the plan or
disallowed under section 502, if the debtor has received a
discharge—

(1) in a case filed under chapter 7, 11, or 12 of this title
during the 4-year period preceding the date of the order for
relief under this chapter, or

(2) in a case filed under chapter 13 of this title during
the 2-year period preceding the date of such order.
(g)(1) The court shall not grant a discharge under this

section to a debtor unless after filing a petition the debtor has
completed an instructional course concerning personal finan-
cial management described in section 111.

(2) Paragraph (1) shall not apply with respect to a debtor
who is a person described in section 109(h)(4) or who resides
in a district for which the United States trustee (or the
bankruptcy administrator, if any) determines that the ap-
proved instructional courses are not adequate to service the
additional individuals who would otherwise be required to
complete such instructional course by reason of the require-
ments of paragraph (1).

(3) The United States trustee (or the bankruptcy adminis-
trator, if any) who makes a determination described in
paragraph (2) shall review such determination not later
than 1 year after the date of such determination, and not
less frequently than annually thereafter.
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(h)1 The court may not grant a discharge under this chapter
unless the court after notice and a hearing held not more than
10 days before the date of the entry of the order granting the
discharge finds that there is no reasonable cause to believe
that—

(1) section 522(q)(1) may be applicable to the debtor; and

(2) there is pending any proceeding in which the debtor
may be found guilty of a felony of the kind described in
section 522(q)(1)(A) or liable for a debt of the kind described
in section 522(q)(1)(B).

11 U.S.C. § 1329

§ 1329. Modification of plan after confirmation

(a) At any time after confirmation of the plan but before
the completion of payments under such plan, the plan may
be modified, upon request of the debtor, the trustee, or the
holder of an allowed unsecured claim, to—

(1) increase or reduce the amount of payments on claims
of a particular class provided for by the plan;

(2) extend or reduce the time for such payments; or

(3) alter the amount of the distribution to a creditor
whose claim is provided for by the plan to the extent
necessary to take account of any payment of such claim
other than under the plan.; or

(4) reduce amounts to be paid under the plan by the actual
amount expended by the debtor to purchase health insur-
ance for the debtor (and for any dependent of the debtor if
such dependent does not otherwise have health insurance
coverage) if the debtor documents the cost of such insurance
and demonstrates that—

1 [Editors’ Note: Section 1501(b)(2) of the 2005 Act provides: “CERTAIN LIMITATIONS

APPLICABLE TO DEBTORS.—The amendments made by [section 330(d) of the 2005 Act
adding subsection (h) to Code section 1328 and replacing the initial word of
subsection (a) and the initial word of subsection (b) with the text indicated above]
shall apply with respect to cases commenced under title 11, United States Code, on
or after the date of the enactment of this Act.”] 
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(A) such expenses are reasonable and necessary;

(B)(i) if the debtor previously paid for health insurance,
the amount is not materially larger than the cost the
debtor previously paid or the cost necessary to maintain
the lapsed policy; or

(ii) if the debtor did not have health insurance, the
amount is not materially larger than the reasonable cost
that would be incurred by a debtor who purchases
health insurance, who has similar income, expenses,
age, and health status, and who lives in the same
geographical location with the same number of depen-
dents who do not otherwise have health insurance
coverage; and

(C) the amount is not otherwise allowed for purposes
of determining disposable income under section 1325(b)
of this title;

and upon request of any party in interest, files proof that
a health insurance policy was purchased.

(b)(1) Sections 1322(a), 1322(b), and 1323(c) of this title and
the requirements of section 1325(a) of this title apply to any
modification under subsection (a) of this section.

(2) The plan as modified becomes the plan unless, after
notice and a hearing, such modification is disapproved.

(c) A plan modified under this section may not provide for
payments over a period that expires after three years the
applicable commitment period under section 1325(b)(1)(B)
after the time that the first payment under the original
confirmed plan was due, unless the court, for cause, approves
a longer period, but the court may not approve a period that
expires after five years after such time.

11 U.S.C. § 1330

§ 1330. Revocation of an order of confirmation

(a) On request of a party in interest at any time within 180
days after the date of the entry of an order of confirmation
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under section 1325 of this title, and after notice and a hearing,
the court may revoke such order if such order was procured
by fraud.

(b) If the court revokes an order of confirmation under
subsection (a) of this section, the court shall dispose of the
case under section 1307 of this title, unless, within the time
fixed by the court, the debtor proposes and the court confirms
a modification of the plan under section 1329 of this title.
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CHAPTER 15

ANCILLARY AND OTHER CROSS-BORDER CASES

11 U.S.C. § 1501

§ 1501. Purpose and scope of application

(a) The purpose of this chapter is to incorporate the Model
Law on Cross-Border Insolvency so as to provide effective
mechanisms for dealing with cases of cross-border insolvency
with the objectives of—

(1) cooperation between—

(A) courts of the United States, United States trustees,
trustees, examiners, debtors, and debtors in possession;
and

(B) the courts and other competent authorities of foreign
countries involved in cross-border insolvency cases;

(2) greater legal certainty for trade and investment;

(3) fair and efficient administration of cross-border insol-
vencies that protects the interests of all creditors, and other
interested entities, including the debtor;

(4) protection and maximization of the value of the debt-
or’s assets; and

(5) facilitation of the rescue of financially troubled busi-
nesses, thereby protecting investment and preserving
employment.

(b) This chapter applies where—

(1) assistance is sought in the United States by a foreign
court or a foreign representative in connection with a foreign
proceeding;

(2) assistance is sought in a foreign country in connection
with a case under this title;

(3) a foreign proceeding and a case under this title with
respect to the same debtor are pending concurrently; or
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(4) creditors or other interested persons in a foreign
country have an interest in requesting the commencement
of, or participating in, a case or proceeding under this title.

(c) This chapter does not apply to—

(1) a proceeding concerning an entity, other than a foreign
insurance company, identified by exclusion in section
109(b);

(2) an individual, or to an individual and such individu-
al’s spouse, who have debts within the limits specified in
section 109(e) and who are citizens of the United States or
aliens lawfully admitted for permanent residence in the
United States; or

(3) an entity subject to a proceeding under the Securities
Investor Protection Act of 1970, a stockbroker subject to
subchapter III of chapter 7 of this title, or a commodity
broker subject to subchapter IV of chapter 7 of this title.

(d) The court may not grant relief under this chapter with
respect to any deposit, escrow, trust fund, or other security
required or permitted under any applicable State insurance
law or regulation for the benefit of claim holders in the United
States. 

SUBCHAPTER I

General Provisions

11 U.S.C. § 1502

§ 1502. Definitions

For the purposes of this chapter, the term—

(1) “debtor” means an entity that is the subject of a foreign
proceeding;

(2) “establishment” means any place of operations where the
debtor carries out a nontransitory economic activity;
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(3) “foreign court” means a judicial or other authority
competent to control or supervise a foreign proceeding;

(4) “foreign main proceeding” means a foreign proceeding
pending in the country where the debtor has the center of its
main interests;

(5) “foreign nonmain proceeding” means a foreign proceed-
ing, other than a foreign main proceeding, pending in a
country where the debtor has an establishment;

(6) “trustee” includes a trustee, a debtor in possession in a
case under any chapter of this title, or a debtor under chapter
9 of this title;

(7) “recognition” means the entry of an order granting
recognition of a foreign main proceeding or foreign nonmain
proceeding under this chapter; and

(8) “within the territorial jurisdiction of the United States”,
when used with reference to property of a debtor, refers to
tangible property located within the territory of the United
States and intangible property deemed under applicable non-
bankruptcy law to be located within that territory, including
any property subject to attachment or garnishment that may
properly be seized or garnished by an action in a Federal or
State court in the United States.

11 U.S.C. § 1503

§ 1503. International obligations of the United
States

To the extent that this chapter conflicts with an obligation
of the United States arising out of any treaty or other form
of agreement to which it is a party with one or more other
countries, the requirements of the treaty or agreement prevail.
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11 U.S.C. § 1504

§ 1504. Commencement of ancillary case

A case under this chapter is commenced by the filing of a
petition for recognition of a foreign proceeding under section
1515.

11 U.S.C. § 1505

§ 1505. Authorization to act in a foreign country

A trustee or another entity (including an examiner) may be
authorized by the court to act in a foreign country on behalf
of an estate created under section 541. An entity authorized
to act under this section may act in any way permitted by the
applicable foreign law.

11 U.S.C. § 1506

§ 1506. Public policy exception

Nothing in this chapter prevents the court from refusing to
take an action governed by this chapter if the action would
be manifestly contrary to the public policy of the United States.

11 U.S.C. § 1507

§ 1507. Additional assistance

(a) Subject to the specific limitations stated elsewhere in this
chapter the court, if recognition is granted, may provide
additional assistance to a foreign representative under this
title or under other laws of the United States.

(b) In determining whether to provide additional assistance
under this title or under other laws of the United States, the
court shall consider whether such additional assistance, con-
sistent with the principles of comity, will reasonably assure—
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(1) just treatment of all holders of claims against or
interests in the debtor’s property;

(2) protection of claim holders in the United States against
prejudice and inconvenience in the processing of claims in
such foreign proceeding;

(3) prevention of preferential or fraudulent dispositions
of property of the debtor;

(4) distribution of proceeds of the debtor’s property sub-
stantially in accordance with the order prescribed by this
title; and

(5) if appropriate, the provision of an opportunity for a
fresh start for the individual that such foreign proceeding
concerns.

11 U.S.C. § 1508

§ 1508. Interpretation

In interpreting this chapter, the court shall consider its
international origin, and the need to promote an application
of this chapter that is consistent with the application of similar
statutes adopted by foreign jurisdictions. 

SUBCHAPTER II

Access of Foreign Representatives and Creditors to
the Court

11 U.S.C. § 1509

§ 1509. Right of direct access

(a) A foreign representative may commence a case under
section 1504 by filing directly with the court a petition for
recognition of a foreign proceeding under section 1515.

(b) If the court grants recognition under section 1517, and
subject to any limitations that the court may impose consistent
with the policy of this chapter—
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(1) the foreign representative has the capacity to sue and
be sued in a court in the United States;

(2) the foreign representative may apply directly to a court
in the United States for appropriate relief in that court; and

(3) a court in the United States shall grant comity or
cooperation to the foreign representative.

(c) A request for comity or cooperation by a foreign represen-
tative in a court in the United States other than the court
which granted recognition shall be accompanied by a certified
copy of an order granting recognition under section 1517.

(d) If the court denies recognition under this chapter, the
court may issue any appropriate order necessary to prevent the
foreign representative from obtaining comity or cooperation
from courts in the United States.

(e) Whether or not the court grants recognition, and subject
to sections 306 and 1510, a foreign representative is subject
to applicable nonbankruptcy law.

(f) Notwithstanding any other provision of this section, the
failure of a foreign representative to commence a case or to
obtain recognition under this chapter does not affect any right
the foreign representative may have to sue in a court in the
United States to collect or recover a claim which is the property
of the debtor.

11 U.S.C. § 1510

§ 1510. Limited jurisdiction

The sole fact that a foreign representative files a petition
under section 1515 does not subject the foreign representative
to the jurisdiction of any court in the United States for any
other purpose.
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11 U.S.C. § 1511

§ 1511. Commencement of case under section 301
or 303

(a) Upon recognition, a foreign representative may
commence—

(1) an involuntary case under section 303; or

(2) a voluntary case under section 301 or 302, if the foreign
proceeding is a foreign main proceeding.

(b) The petition commencing a case under subsection (a)
must be accompanied by a certified copy of an order granting
recognition. The court where the petition for recognition has
been filed must be advised of the foreign representative’s intent
to commence a case under subsection (a) prior to such
commencement.

11 U.S.C. § 1512

§ 1512. Participation of a foreign representative
in a case under this title

Upon recognition of a foreign proceeding, the foreign repre-
sentative in the recognized proceeding is entitled to participate
as a party in interest in a case regarding the debtor under this
title.

11 U.S.C. § 1513

§ 1513. Access of foreign creditors to a case under
this title

(a) Foreign creditors have the same rights regarding the
commencement of, and participation in, a case under this title
as domestic creditors.

(b)(1) Subsection (a) does not change or codify present law
as to the priority of claims under section 507 or 726, except
that the claim of a foreign creditor under those sections shall
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not be given a lower priority than that of general unsecured
claims without priority solely because the holder of such claim
is a foreign creditor.

(2)(A) Subsection (a) and paragraph (1) do not change or
codify present law as to the allowability of foreign revenue
claims or other foreign public law claims in a proceeding
under this title.

(B) Allowance and priority as to a foreign tax claim or
other foreign public law claim shall be governed by any
applicable tax treaty of the United States, under the
conditions and circumstances specified therein.

11 U.S.C. § 1514

§ 1514. Notification to foreign creditors
concerning a case under this title

(a) Whenever in a case under this title notice is to be given
to creditors generally or to any class or category of creditors,
such notice shall also be given to the known creditors gener-
ally, or to creditors in the notified class or category, that do
not have addresses in the United States. The court may order
that appropriate steps be taken with a view to notifying any
creditor whose address is not yet known.

(b) Such notification to creditors with foreign addresses
described in subsection (a) shall be given individually, unless
the court considers that, under the circumstances, some other
form of notification would be more appropriate. No letter or
other formality is required.

(c) When a notification of commencement of a case is to be
given to foreign creditors, such notification shall—

(1) indicate the time period for filing proofs of claim and
specify the place for filing such proofs of claim;

(2) indicate whether secured creditors need to file proofs
of claim; and

(3) contain any other information required to be included
in such notification to creditors under this title and the
orders of the court.
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(d) Any rule of procedure or order of the court as to notice
or the filing of a proof of claim shall provide such additional
time to creditors with foreign addresses as is reasonable under
the circumstances. 

SUBCHAPTER III

Recognition of a Foreign Proceeding and Relief

11 U.S.C. § 1515

§ 1515. Application for recognition

(a) A foreign representative applies to the court for recogni-
tion of a foreign proceeding in which the foreign representative
has been appointed by filing a petition for recognition.

(b) A petition for recognition shall be accompanied by—

(1) a certified copy of the decision commencing such
foreign proceeding and appointing the foreign representa-
tive;

(2) a certificate from the foreign court affirming the
existence of such foreign proceeding and of the appointment
of the foreign representative; or

(3) in the absence of evidence referred to in paragraphs
(1) and (2), any other evidence acceptable to the court of the
existence of such foreign proceeding and of the appointment
of the foreign representative.

(c) A petition for recognition shall also be accompanied by
a statement identifying all foreign proceedings with respect to
the debtor that are known to the foreign representative.

(d) The documents referred to in paragraphs (1) and (2) of
subsection (b) shall be translated into English. The court may
require a translation into English of additional documents.
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11 U.S.C. § 1516

§ 1516. Presumptions concerning recognition

(a) If the decision or certificate referred to in section 1515(b)
indicates that the foreign proceeding is a foreign proceeding
and that the person or body is a foreign representative, the
court is entitled to so presume.

(b) The court is entitled to presume that documents submit-
ted in support of the petition for recognition are authentic,
whether or not they have been legalized.

(c) In the absence of evidence to the contrary, the debtor’s
registered office, or habitual residence in the case of an
individual, is presumed to be the center of the debtor’s main
interests.

11 U.S.C. § 1517

§ 1517. Order granting recognition

(a) Subject to section 1506, after notice and a hearing, an
order recognizing a foreign proceeding shall be entered if—

(1) such foreign proceeding for which recognition is sought
is a foreign main proceeding or foreign nonmain proceeding
within the meaning of section 1502;

(2) the foreign representative applying for recognition is
a person or body; and

(3) the petition meets the requirements of section 1515.

(b) Such foreign proceeding shall be recognized—

(1) as a foreign main proceeding if it is pending in the
country where the debtor has the center of its main interests;
or

(2) as a foreign nonmain proceeding if the debtor has an
establishment within the meaning of section 1502 in the
foreign country where the proceeding is pending.

(c) A petition for recognition of a foreign proceeding shall
be decided upon at the earliest possible time. Entry of an order
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recognizing a foreign proceeding constitutes recognition under
this chapter.

(d) The provisions of this subchapter do not prevent modifi-
cation or termination of recognition if it is shown that the
grounds for granting it were fully or partially lacking or have
ceased to exist, but in considering such action the court shall
give due weight to possible prejudice to parties that have relied
upon the order granting recognition. A case under this chapter
may be closed in the manner prescribed under section 350.

11 U.S.C. § 1518

§ 1518. Subsequent information

From the time of filing the petition for recognition of a
foreign proceeding, the foreign representative shall file with
the court promptly a notice of change of status concerning—

(1) any substantial change in the status of such foreign
proceeding or the status of the foreign representative’s ap-
pointment; and

(2) any other foreign proceeding regarding the debtor that
becomes known to the foreign representative.

11 U.S.C. § 1519

§ 1519. Relief that may be granted upon filing
petition for recognition

(a) From the time of filing a petition for recognition until
the court rules on the petition, the court may, at the request
of the foreign representative, where relief is urgently needed
to protect the assets of the debtor or the interests of the
creditors, grant relief of a provisional nature, including—

(1) staying execution against the debtor’s assets;

(2) entrusting the administration or realization of all or
part of the debtor’s assets located in the United States to the
foreign representative or another person authorized by the
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court, including an examiner, in order to protect and pre-
serve the value of assets that, by their nature or because of
other circumstances, are perishable, susceptible to devalua-
tion or otherwise in jeopardy; and

(3) any relief referred to in paragraph (3), (4), or (7) of
section 1521(a).

(b) Unless extended under section 1521(a)(6), the relief
granted under this section terminates when the petition for
recognition is granted.

(c) It is a ground for denial of relief under this section that
such relief would interfere with the administration of a foreign
main proceeding.

(d) The court may not enjoin a police or regulatory act of
a governmental unit, including a criminal action or proceed-
ing, under this section.

(e) The standards, procedures, and limitations applicable
to an injunction shall apply to relief under this section.

(f) The exercise of rights not subject to the stay arising under
section 362(a) pursuant to paragraph (6), (7), (17), or (27) of
section 362(b) or pursuant to section 362(n) shall not be stayed
by any order of a court or administrative agency in any
proceeding under this chapter.

11 U.S.C. § 1520

§ 1520. Effects of recognition of a foreign main
proceeding

(a) Upon recognition of a foreign proceeding that is a foreign
main proceeding—

(1) sections 361 and 362 apply with respect to the debtor
and the property of the debtor that is within the territorial
jurisdiction of the United States;

(2) sections 363, 549, and 552 apply to a transfer of an
interest of the debtor in property that is within the territorial
jurisdiction of the United States to the same extent that the
sections would apply to property of an estate;

§ 1520CROSS-BORDER CASES445

 0445 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 4268 

For Internal Bankruptcy Court Use Only 



(3) unless the court orders otherwise, the foreign represen-
tative may operate the debtor’s business and may exercise
the rights and powers of a trustee under and to the extent
provided by sections 363 and 552; and

(4) section 552 applies to property of the debtor that is
within the territorial jurisdiction of the United States.

(b) Subsection (a) does not affect the right to commence an
individual action or proceeding in a foreign country to the
extent necessary to preserve a claim against the debtor.

(c) Subsection (a) does not affect the right of a foreign
representative or an entity to file a petition commencing a case
under this title or the right of any party to file claims or take
other proper actions in such a case.

11 U.S.C. § 1521

§ 1521. Relief that may be granted upon
recognition

(a) Upon recognition of a foreign proceeding, whether main
or nonmain, where necessary to effectuate the purpose of this
chapter and to protect the assets of the debtor or the interests
of the creditors, the court may, at the request of the foreign
representative, grant any appropriate relief, including—

(1) staying the commencement or continuation of an indi-
vidual action or proceeding concerning the debtor’s assets,
rights, obligations or liabilities to the extent they have not
been stayed under section 1520(a);

(2) staying execution against the debtor’s assets to the
extent it has not been stayed under section 1520(a);

(3) suspending the right to transfer, encumber or other-
wise dispose of any assets of the debtor to the extent this
right has not been suspended under section 1520(a);

(4) providing for the examination of witnesses, the taking
of evidence or the delivery of information concerning the
debtor’s assets, affairs, rights, obligations or liabilities;

446BANKRUPTCY CODE § 1521
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(5) entrusting the administration or realization of all or
part of the debtor’s assets within the territorial jurisdiction
of the United States to the foreign representative or another
person, including an examiner, authorized by the court;

(6) extending relief granted under section 1519(a); and

(7) granting any additional relief that may be available
to a trustee, except for relief available under sections 522,
544, 545, 547, 548, 550, and 724(a).

(b) Upon recognition of a foreign proceeding, whether main
or nonmain, the court may, at the request of the foreign
representative, entrust the distribution of all or part of the
debtor’s assets located in the United States to the foreign
representative or another person, including an examiner,
authorized by the court, provided that the court is satisfied
that the interests of creditors in the United States are suffi-
ciently protected.

(c) In granting relief under this section to a representative
of a foreign nonmain proceeding, the court must be satisfied
that the relief relates to assets that, under the law of the United
States, should be administered in the foreign nonmain pro-
ceeding or concerns information required in that proceeding.

(d) The court may not enjoin a police or regulatory act of
a governmental unit, including a criminal action or proceed-
ing, under this section.

(e) The standards, procedures, and limitations applicable
to an injunction shall apply to relief under paragraphs (1),
(2), (3), and (6) of subsection (a).

(f) The exercise of rights not subject to the stay arising under
section 362(a) pursuant to paragraph (6), (7), (17), or (27) of
section 362(b) or pursuant to section 362(n) shall not be stayed
by any order of a court or administrative agency in any
proceeding under this chapter.

§ 1521CROSS-BORDER CASES447
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11 U.S.C. § 1522

§ 1522. Protection of creditors and other
interested persons

(a) The court may grant relief under section 1519 or 1521,
or may modify or terminate relief under subsection (c), only
if the interests of the creditors and other interested entities,
including the debtor, are sufficiently protected.

(b) The court may subject relief granted under section 1519
or 1521, or the operation of the debtor’s business under section
1520(a)(3), to conditions it considers appropriate, including
the giving of security or the filing of a bond.

(c) The court may, at the request of the foreign representative
or an entity affected by relief granted under section 1519 or
1521, or at its own motion, modify or terminate such relief.

(d) Section 1104(d) shall apply to the appointment of an
examiner under this chapter. Any examiner shall comply with
the qualification requirements imposed on a trustee by section
322.

11 U.S.C. § 1523

§ 1523. Actions to avoid acts detrimental to
creditors

(a) Upon recognition of a foreign proceeding, the foreign
representative has standing in a case concerning the debtor
pending under another chapter of this title to initiate actions
under sections 522, 544, 545, 547, 548, 550, 553, and 724(a).

(b) When a foreign proceeding is a foreign nonmain proceed-
ing, the court must be satisfied that an action under subsection
(a) relates to assets that, under United States law, should be
administered in the foreign nonmain proceeding.

448BANKRUPTCY CODE § 1522
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11 U.S.C. § 1524

§ 1524. Intervention by a foreign representative

Upon recognition of a foreign proceeding, the foreign repre-
sentative may intervene in any proceedings in a State or
Federal court in the United States in which the debtor is a
party. 

SUBCHAPTER IV

Cooperation With Foreign Courts and Foreign
Representatives

11 U.S.C. § 1525

§ 1525. Cooperation and direct communication
between the court and foreign courts or
foreign representatives

(a) Consistent with section 1501, the court shall cooperate
to the maximum extent possible with a foreign court or a
foreign representative, either directly or through the trustee.

(b) The court is entitled to communicate directly with, or to
request information or assistance directly from, a foreign court
or a foreign representative, subject to the rights of a party in
interest to notice and participation.

11 U.S.C. § 1526

§ 1526. Cooperation and direct communication
between the trustee and foreign courts or
foreign representatives

(a) Consistent with section 1501, the trustee or other person,
including an examiner, authorized by the court, shall, subject
to the supervision of the court, cooperate to the maximum
extent possible with a foreign court or a foreign representative.

§ 1526CROSS-BORDER CASES449
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(b) The trustee or other person, including an examiner,
authorized by the court is entitled, subject to the supervision
of the court, to communicate directly with a foreign court or
a foreign representative.

11 U.S.C. § 1527

§ 1527. Forms of cooperation

Cooperation referred to in sections 1525 and 1526 may be
implemented by any appropriate means, including—

(1) appointment of a person or body, including an exam-
iner, to act at the direction of the court;

(2) communication of information by any means consid-
ered appropriate by the court;

(3) coordination of the administration and supervision of
the debtor’s assets and affairs;

(4) approval or implementation of agreements concerning
the coordination of proceedings; and

(5) coordination of concurrent proceedings regarding the
same debtor. 

SUBCHAPTER V

Concurrent Proceedings

11 U.S.C. § 1528

§ 1528. Commencement of a case under this title
after recognition of a foreign main
proceeding

After recognition of a foreign main proceeding, a case under
another chapter of this title may be commenced only if the
debtor has assets in the United States. The effects of such case
shall be restricted to the assets of the debtor that are within
the territorial jurisdiction of the United States and, to the

450BANKRUPTCY CODE § 1527
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extent necessary to implement cooperation and coordination
under sections 1525, 1526, and 1527, to other assets of the
debtor that are within the jurisdiction of the court under
sections 541(a) of this title, and 1334(e) of title 28, to the extent
that such other assets are not subject to the jurisdiction and
control of a foreign proceeding that has been recognized under
this chapter.

11 U.S.C. § 1529

§ 1529. Coordination of a case under this title
and a foreign proceeding

If a foreign proceeding and a case under another chapter
of this title are pending concurrently regarding the same
debtor, the court shall seek cooperation and coordination
under sections 1525, 1526, and 1527, and the following shall
apply:

(1) If the case in the United States pending at the time
the petition for recognition of such foreign proceeding is
filed—

(A) any relief granted under section 1519 or 1521 must
be consistent with the relief granted in the case in the
United States; and

(B) section 1520 does not apply even if such foreign
proceeding is recognized as a foreign main proceeding.

(2) If a case in the United States under this title com-
mences after recognition, or after the date of the filing of the
petition for recognition, of such foreign proceeding—

(A) any relief in effect under section 1519 or 1521 shall
be reviewed by the court and shall be modified or termi-
nated if inconsistent with the case in the United States;
and

(B) if such foreign proceeding is a foreign main proceed-
ing, the stay and suspension referred to in section 1520(a)
shall be modified or terminated if inconsistent with the
relief granted in the case in the United States.

§ 1529CROSS-BORDER CASES451
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(3) In granting, extending, or modifying relief granted to
a representative of a foreign nonmain proceeding, the court
must be satisfied that the relief relates to assets that, under
the laws of the United States, should be administered in the
foreign nonmain proceeding or concerns information re-
quired in that proceeding.

(4) In achieving cooperation and coordination under
sections 1528 and 1529, the court may grant any of the relief
authorized under section 305.

11 U.S.C. § 1530

§ 1530. Coordination of more than 1 foreign
proceeding

In matters referred to in section 1501, with respect to more
than 1 foreign proceeding regarding the debtor, the court shall
seek cooperation and coordination under sections 1525, 1526,
and 1527, and the following shall apply:

(1) Any relief granted under section 1519 or 1521 to a
representative of a foreign nonmain proceeding after recog-
nition of a foreign main proceeding must be consistent with
the foreign main proceeding.

(2) If a foreign main proceeding is recognized after recog-
nition, or after the filing of a petition for recognition, of a
foreign nonmain proceeding, any relief in effect under sec-
tion 1519 or 1521 shall be reviewed by the court and shall
be modified or terminated if inconsistent with the foreign
main proceeding.

(3) If, after recognition of a foreign nonmain proceeding,
another foreign nonmain proceeding is recognized, the court
shall grant, modify, or terminate relief for the purpose of
facilitating coordination of the proceedings.

452BANKRUPTCY CODE § 1530
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11 U.S.C. § 1531

§ 1531. Presumption of insolvency based on
recognition of a foreign main proceeding

In the absence of evidence to the contrary, recognition of a
foreign main proceeding is, for the purpose of commencing a
proceeding under section 303, proof that the debtor is generally
not paying its debts as such debts become due.

11 U.S.C. § 1532

§ 1532. Rule of payment in concurrent
proceedings

Without prejudice to secured claims or rights in rem, a
creditor who has received payment with respect to its claim
in a foreign proceeding pursuant to a law relating to insol-
vency may not receive a payment for the same claim in a case
under any other chapter of this title regarding the debtor, so
long as the payment to other creditors of the same class is
proportionately less than the payment the creditor has already
received.

§ 1532CROSS-BORDER CASES453
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TITLE 28

JUDICIARY AND JUDICIAL PROCEDURE—
Provisions Added or Amended by Bankruptcy Abuse

Prevention and Consumer Protection Act of 2005

Bankruptcy Judges; Appeals (Chapter 6)

28 USC § 152. Appointment of bankruptcy judges

(a)(1)1 The United States court of appeals for the circuit
shall appoint Each bankruptcy judges judge to be appointed
for the a judicial districts established in paragraph (2) in such
numbers as are established in such paragraph. district, as
provided in paragraph (2), shall be appointed by the court of
appeals of the United States for the circuit in which such
district is located. Such appointments shall be made after
considering the recommendations of the Judicial Conference
submitted pursuant to subsection (b). Each bankruptcy judge
shall be appointed for a term of fourteen years, subject to the
provisions of subsection (e). However, upon the expiration of
the term, a bankruptcy judge may, with the approval of the
judicial council of the circuit, continue to perform the duties
of the office until the earlier of the date which is 180 days
after the expiration of the term or the date of the appointment
of a successor. Bankruptcy judges shall serve as judicial
officers of the United States district court established under
Article III of the Constitution.

(2) The bankruptcy judges appointed pursuant to this
section shall be appointed for the several judicial districts
as follows: 

1 [Editors’ Note: Section 1223(e) of the 2005 Act provides: “EFFECTIVE DATE.—The
amendments made by this section [including the amendments to paragraphs (1) and
(2) of 28 U.S.C. § 152(a)] shall take effect on the date of the enactment of this Act.”]
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Districts Judges

Alabama:
Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Middle  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 2

Alaska  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Arizona  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
Arkansas:

Eastern and Western  . . . . . . . . . . . . . . . . . . . 3
California:

Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 9
Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
Central  . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 4

Colorado  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Connecticut  . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Delaware  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
District of Columbia  . . . . . . . . . . . . . . . . . . . . . 1
Florida:

Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Middle  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 5

Georgia:
Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 8
Middle  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Middle and Southern  . . . . . . . . . . . . . . . . . . . 1

Hawaii  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Idaho  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Illinois:

Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 10
Central  . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 1

Indiana:
Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 4

Iowa:
Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 2

Kansas  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Kentucky:

456JUDICIAL CODE 28 USC § 152

 0456 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 4370 

For Internal Bankruptcy Court Use Only 



Districts Judges

Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

Louisiana:
Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Middle  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

Maine  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Maryland  . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Massachusetts  . . . . . . . . . . . . . . . . . . . . . . . . 5
Michigan:

Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

Minnesota  . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Mississippi:

Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 2

Missouri:
Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

Montana  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Nebraska  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Nevada  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
New Hampshire  . . . . . . . . . . . . . . . . . . . . . . . 1
New Jersey  . . . . . . . . . . . . . . . . . . . . . . . . . . 8
New Mexico  . . . . . . . . . . . . . . . . . . . . . . . . . . 2
New York:

Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 9
Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

North Carolina:
Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Middle  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

North Dakota  . . . . . . . . . . . . . . . . . . . . . . . . . 1
Ohio:

Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 8
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 7

Oklahoma:
Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

28 USC § 152BANKRUPTCY JUDGES 457
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Districts Judges

Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Oregon  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Pennsylvania:

Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Middle  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

Puerto Rico  . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Rhode Island  . . . . . . . . . . . . . . . . . . . . . . . . . 1
South Carolina  . . . . . . . . . . . . . . . . . . . . . . . . 2
South Dakota  . . . . . . . . . . . . . . . . . . . . . . . . . 2
Tennessee:

Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Middle  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

Texas:
Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 6
Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 6
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

Utah  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Vermont  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Virginia:

Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

Washington:
Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

West Virginia:
Northern  . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Southern  . . . . . . . . . . . . . . . . . . . . . . . . . . 1

Wisconsin:
Eastern  . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Western  . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

Wyoming  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

(3) Whenever a majority of the judges of any court of
appeals cannot agree upon the appointment of a bank-
ruptcy judge, the chief judge of such court shall make such
appointment.

458JUDICIAL CODE 28 USC § 152
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(4) The judges of the district courts for the territories
shall serve as the bankruptcy judges for such courts. The
United States court of appeals for the circuit within which
such a territorial district court is located may appoint
bankruptcy judges under this chapter for such district if
authorized to do so by the Congress of the United States
under this section.

(b)(1) The Judicial Conference of the United States shall,
from time to time, and after considering the recommendations
submitted by the Director of the Administrative Office of the
United States Courts after such Director has consulted with
the judicial council of the circuit involved, determine the
official duty stations of bankruptcy judges and places of
holding court.

(2) The Judicial Conference shall, from time to time,
submit recommendations to the Congress regarding the
number of bankruptcy judges needed and the districts in
which such judges are needed.

(3) Not later than December 31, 1994, and not later than
the end of each 2-year period thereafter, the Judicial Con-
ference of the United States shall conduct a comprehensive
review of all judicial districts to assess the continuing need
for the bankruptcy judges authorized by this section, and
shall report to the Congress its findings and any recommen-
dations for the elimination of any authorized position which
can be eliminated when a vacancy exists by reason of
resignation, retirement, removal, or death.

(c) Each bankruptcy judge may hold court at such places
within the judicial district, in addition to the official duty
station of such judge, as the business of the court may require.

(d) With the approval of the Judicial Conference and of each
of the judicial councils involved, a bankruptcy judge may be
designated to serve in any district adjacent to or near the
district for which such bankruptcy judge was appointed.

(e) A bankruptcy judge may be removed during the term
for which such bankruptcy judge is appointed, only for incom-
petence, misconduct, neglect of duty, or physical or mental

28 USC § 152BANKRUPTCY JUDGES 459

 0459 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST 4496 

For Internal Bankruptcy Court Use Only 



disability and only by the judicial council of the circuit in
which the judge’s official duty station is located. Removal may
not occur unless a majority of all of the judges of such council
concur in the order of removal. Before any order of removal
may be entered, a full specification of charges shall be fur-
nished to such bankruptcy judge who shall be accorded an
opportunity to be heard on such charges.

28 USC § 157. Procedures

(a) Each district court may provide that any or all cases
under title 11 and any or all proceedings arising under title
11 or arising in or related to a case under title 11 shall be
referred to the bankruptcy judges for the district.

(b)(1) Bankruptcy judges may hear and determine all cases
under title 11 and all core proceedings arising under title 11,
or arising in a case under title 11, referred under subsection
(a) of this section, and may enter appropriate orders and
judgments, subject to review under section 158 of this title.

(2) Core proceedings include, but are not limited to—

(A) matters concerning the administration of the
estate;

(B) allowance or disallowance of claims against the
estate or exemptions from property of the estate, and
estimation of claims or interests for the purposes of
confirming a plan under chapter 11, 12, or 13 of title 11
but not the liquidation or estimation of contingent or
unliquidated personal injury tort or wrongful death
claims against the estate for purposes of distribution in
a case under title 11;

(C) counterclaims by the estate against persons filing
claims against the estate;

(D) orders in respect to obtaining credit;

(E) orders to turn over property of the estate;

(F) proceedings to determine, avoid, or recover
preferences;
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(G) motions to terminate, annul, or modify the auto-
matic stay;

(H) proceedings to determine, avoid, or recover fraudu-
lent conveyances;

(I) determinations as to the dischargeability of particu-
lar debts;

(J) objections to discharges;

(K) determinations of the validity, extent, or priority
of liens;

(L) confirmations of plans;

(M) orders approving the use or lease of property,
including the use of cash collateral;

(N) orders approving the sale of property other than
property resulting from claims brought by the estate
against persons who have not filed claims against the
estate; and

(O) other proceedings affecting the liquidation of the
assets of the estate or the adjustment of the debtor-
creditor or the equity security holder relationship, except
personal injury tort or wrongful death claims.; and

(P) recognition of foreign proceedings and other matters
under chapter 15 of title 11.

(3) The bankruptcy judge shall determine, on the judge’s
own motion or on timely motion of a party, whether a
proceeding is a core proceeding under this subsection or is
a proceeding that is otherwise related to a case under title
11. A determination that a proceeding is not a core proceed-
ing shall not be made solely on the basis that its resolution
may be affected by State law.

(4) Non-core proceedings under section 157(b)(2)(B) of
title 28, United States Code, shall not be subject to the
mandatory abstention provisions of section 1334(c)(2).

(5) The district court shall order that personal injury tort
and wrongful death claims shall be tried in the district
court in which the bankruptcy case is pending, or in the
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district court in the district in which the claim arose, as
determined by the district court in which the bankruptcy
case is pending.

(c)(1) A bankruptcy judge may hear a proceeding that is not
a core proceeding but that is otherwise related to a case under
title 11. In such proceeding, the bankruptcy judge shall
submit proposed findings of fact and conclusions of law to the
district court, and any final order or judgment shall be
entered by the district judge after considering the bankruptcy
judge’s proposed findings and conclusions and after reviewing
de novo those matters to which any party has timely and
specifically objected.

(2) Notwithstanding the provisions of paragraph (1) of
this subsection, the district court, with the consent of all
the parties to the proceeding, may refer a proceeding
related to a case under title 11 to a bankruptcy judge to
hear and determine and to enter appropriate orders and
judgments, subject to review under section 158 of this title.

(d) The district court may withdraw, in whole or in part,
any case or proceeding referred under this section, on its own
motion or on timely motion of any party, for cause shown. The
district court shall, on timely motion of a party, so withdraw
a proceeding if the court determines that resolution of the
proceeding requires consideration of both title 11 and other
laws of the United States regulating organizations or activi-
ties affecting interstate commerce.

(e) If the right to a jury trial applies in a proceeding that
may be heard under this section by a bankruptcy judge, the
bankruptcy judge may conduct the jury trial if specially
designated to exercise such jurisdiction by the district court
and with the express consent of all the parties.

28 USC § 158. Appeals

(a) The district courts of the United States shall have
jurisdiction to hear appeals

(1) from final judgments, orders, and decrees;
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(2) from interlocutory orders and decrees issued under
section 1121(d) of title 11 increasing or reducing the time
periods referred to in section 1121 of such title; and

(3) with leave of the court, from other interlocutory orders
and decrees;

and, with leave of the court, from interlocutory orders and
decrees, of bankruptcy judges entered in cases and proceed-
ings referred to the bankruptcy judges under section 157 of
this title. An appeal under this subsection shall be taken only
to the district court for the judicial district in which the
bankruptcy judge is serving.

(b)(1) The judicial council of a circuit shall establish a
bankruptcy appellate panel service composed of bankruptcy
judges of the districts in the circuit who are appointed by the
judicial council in accordance with paragraph (3), to hear and
determine, with the consent of all the parties, appeals under
subsection (a) unless the judicial council finds that—

(A) there are insufficient judicial resources available
in the circuit; or

(B) establishment of such service would result in undue
delay or increased cost to parties in cases under title 11.

Not later than 90 days after making the finding, the
judicial council shall submit to the Judicial Conference of
the United States a report containing the factual basis of
such finding.

(2)(A) A judicial council may reconsider, at any time, the
finding described in paragraph (1).

(B) On the request of a majority of the district judges
in a circuit for which a bankruptcy appellate panel
service is established under paragraph (1), made after the
expiration of the 1-year period beginning on the date such
service is established, the judicial council of the circuit
shall determine whether a circumstance specified in
subparagraph (A) or (B) of such paragraph exists.

(C) On its own motion, after the expiration of the 3-year
period beginning on the date a bankruptcy appellate
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panel service is established under paragraph (1), the
judicial council of the circuit may determine whether a
circumstance specified in subparagraph (A) or (B) of such
paragraph exists.

(D) If the judicial council finds that either of such
circumstances exists, the judicial council may provide for
the completion of the appeals then pending before such
service and the orderly termination of such service.
(3) Bankruptcy judges appointed under paragraph (1)

shall be appointed and may be reappointed under such
paragraph.

(4) If authorized by the Judicial Conference of the United
States, the judicial councils of 2 or more circuits may
establish a joint bankruptcy appellate panel comprised of
bankruptcy judges from the districts within the circuits for
which such panel is established, to hear and determine,
upon the consent of all the parties, appeals under subsec-
tion (a) of this section.

(5) An appeal to be heard under this subsection shall be
heard by a panel of 3 members of the bankruptcy appellate
panel service, except that a member of such service may
not hear an appeal originating in the district for which such
member is appointed or designated under section 152 of
this title.

(6) Appeals may not be heard under this subsection by
a panel of the bankruptcy appellate panel service unless
the district judges for the district in which the appeals
occur, by majority vote, have authorized such service to
hear and determine appeals originating in such district.
(c)(1) Subject to subsections (b) and (d)(2), each appeal

under subsection (a) shall be heard by a 3-judge panel of the
bankruptcy appellate panel service established under subsec-
tion (b)(1) unless—

(A) the appellant elects at the time of filing the appeal;
or

(B) any other party elects, not later than 30 days after
service of notice of the appeal;
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to have such appeal heard by the district court.

(2) An appeal under subsections (a) and (b) of this section
shall be taken in the same manner as appeals in civil
proceedings generally are taken to the courts of appeals
from the district courts and in the time provided by Rule
8002 of the Bankruptcy Rules.

(d)(1) The courts of appeals shall have jurisdiction of ap-
peals from all final decisions, judgments, orders, and decrees
entered under subsections (a) and (b) of this section.

(2)(A)1 The appropriate court of appeals shall have juris-
diction of appeals described in the first sentence of

1 [Editors’ Note: Section 1233(b) of the 2005 Act provides:  
(b) PROCEDURAL RULES.—  

(1) TEMPORARY APPLICATION.—A provision of this subsection shall apply to
appeals under section 158(d)(2) of title 28, United States Code, until a rule of
practice and procedure relating to such provision and such appeals is promul-
gated or amended under chapter 131 of such title.  

(2) CERTIFICATION.—A district court, a bankruptcy court, or a bankruptcy
appellate panel may make a certification under section 158(d)(2) of title 28,
United States Code, only with respect to matters pending in the respective
bankruptcy court, district court, or bankruptcy appellate panel.  

(3) PROCEDURE.—Subject to any other provision of this subsection, an appeal
authorized by the court of appeals under section 158(d)(2)(A) of title 28, United
States Code, shall be taken in the manner prescribed in subdivisions (a)(1), (b),
(c), and (d) of rule 5 of the Federal Rules of Appellate Procedure. For purposes
of subdivision (a)(1) of rule 5—  

(A) a reference in such subdivision to a district court shall be deemed to
include a reference to a bankruptcy court and a bankruptcy appellate panel,
as appropriate; and  

(B) a reference in such subdivision to the parties requesting permission to
appeal to be served with the petition shall be deemed to include a reference
to the parties to the judgment, order, or decree from which the appeal is taken.
(4) FILING OF PETITION WITH ATTACHMENT.—A petition requesting permission

to appeal, that is based on a certification made under subparagraph (A) or (B)
of section 158(d)(2) shall—  

(A) be filed with the circuit clerk not later than 10 days after the
certification is entered on the docket of the bankruptcy court, the district
court, or the bankruptcy appellate panel from which the appeal is taken; and

(B) have attached a copy of such certification.  
(5) REFERENCES IN RULE 5.—For purposes of rule 5 of the Federal Rules of

Appellate Procedure—  
(A) a reference in such rule to a district court shall be deemed to include

a reference to a bankruptcy court and to a bankruptcy appellate panel; and
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subsection (a) if the bankruptcy court, the district court, or
the bankruptcy appellate panel involved, acting on its own
motion or on the request of a party to the judgment, order,
or decree described in such first sentence, or all the appel-
lants and appellees (if any) acting jointly, certify that—

(i) the judgment, order, or decree involves a question
of law as to which there is no controlling decision of the
court of appeals for the circuit or of the Supreme Court
of the United States, or involves a matter of public
importance;

(ii) the judgment, order, or decree involves a question
of law requiring resolution of conflicting decisions; or

(iii) an immediate appeal from the judgment, order,
or decree may materially advance the progress of the
case or proceeding in which the appeal is taken;

and if the court of appeals authorizes the direct appeal
of the judgment, order, or decree.

(B) If the bankruptcy court, the district court, or the
bankruptcy appellate panel—

(i) on its own motion or on the request of a party,
determines that a circumstance specified in clause (i),
(ii), or (iii) of subparagraph (A) exists; or

(ii) receives a request made by a majority of the
appellants and a majority of the appellees (if any) to
make the certification described in subparagraph (A);

then the bankruptcy court, the district court, or the bank-
ruptcy appellate panel shall make the certification de-
scribed in subparagraph (A).

(B) a reference in such rule to a district clerk shall be deemed to include
a reference to a clerk of a bankruptcy court and to a clerk of a bankruptcy
appellate panel.  
(6) APPLICATION OF RULES.—The Federal Rules of Appellate Procedure shall

apply in the courts of appeals with respect to appeals authorized under section
158(d)(2)(A), to the extent relevant and as if such appeals were taken from final
judgments, orders, or decrees of the district courts or bankruptcy appellate
panels exercising appellate jurisdiction under subsection (a) or (b) of section 158
of title 28, United States Code.] 
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(C) The parties may supplement the certification with
a short statement of the basis for the certification.

(D) An appeal under this paragraph does not stay any
proceeding of the bankruptcy court, the district court, or
the bankruptcy appellate panel from which the appeal is
taken, unless the respective bankruptcy court, district
court, or bankruptcy appellate panel, or the court of
appeals in which the appeal is pending, issues a stay of
such proceeding pending the appeal.

(E) Any request under subparagraph (B) for certifica-
tion shall be made not later than 60 days after the entry
of the judgment, order, or decree.

28 USC § 159. Bankruptcy statistics1

(a) The clerk of the district court, or the clerk of the bank-
ruptcy court if one is certified pursuant to section 156(b) of
this title, shall collect statistics regarding debtors who are
individuals with primarily consumer debts seeking relief
under chapter 7, 11, and 13 of title 11. Those statistics shall
be in a standardized format prescribed by the Director of the
Administrative Office of the United States Courts (referred to
in this section as the “Director”).

(b) The Director shall—

(1) compile the statistics referred to in subsection (a);

(2) make the statistics available to the public; and

(3) not later than July 1, 2008, and annually thereafter,
prepare, and submit to Congress a report concerning the
information collected under subsection (a) that contains an
analysis of the information.

(c) The compilation required under subsection (b) shall—

(1) be itemized, by chapter, with respect to title 11;

1 [Editors’ Note: Section 601(c) of the 2005 Act provides: “EFFECTIVE DATE.—The
amendments made by this section [adding 28 U.S.C. § 159] shall take effect 18
months after the date of enactment of this Act.”] 
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(2) be presented in the aggregate and for each district; and
(3) include information concerning—

(A) the total assets and total liabilities of the debtors
described in subsection (a), and in each category of assets
and liabilities, as reported in the schedules prescribed
pursuant to section 2075 of this title and filed by debtors;

(B) the current monthly income, average income, and
average expenses of debtors as reported on the schedules
and statements that each such debtor files under sections
521 and 1322 of title 11;

(C) the aggregate amount of debt discharged in cases
filed during the reporting period, determined as the differ-
ence between the total amount of debt and obligations of
a debtor reported on the schedules and the amount of such
debt reported in categories which are predominantly
nondischargeable;

(D) the average period of time between the date of the
filing of the petition and the closing of the cases for cases
closed during the reporting period;

(E) for cases closed during the reporting period—
(i) the number of cases in which a reaffirmation

agreement was filed; and
(ii)(I) the total number of reaffirmation agreements

filed;
(II) of those cases in which a reaffirmation agree-

ment was filed, the number of cases in which the
debtor was not represented by an attorney; and

(III) of those cases in which a reaffirmation agree-
ment was filed, the number of cases in which the
reaffirmation agreement was approved by the court;

(F) with respect to cases filed under chapter 13 of title
11, for the reporting period—

(i)(I) the number of cases in which a final order was
entered determining the value of property securing a
claim in an amount less than the amount of the claim;
and
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(II) the number of final orders entered determining
the value of property securing a claim;

(ii) the number of cases dismissed, the number of
cases dismissed for failure to make payments under the
plan, the number of cases refiled after dismissal, and
the number of cases in which the plan was completed,
separately itemized with respect to the number of modi-
fications make before completion of the plan, if any; and

(iii) the number of cases in which the debtor filed
another case during the 6-month period preceding the
filing;

(G) the number of cases in which creditors were fined
for misconduct and any amount of punitive damages
awarded by the court for creditor misconduct; and

(H) the number of cases in which sanctions under rule
9011 of the Federal Rules of Bankruptcy Procedure were
imposed against debtor’s attorney2 or damages awarded
under such Rule.

2 [Editors’ Note: So in original. The omission of the word “the” before “debtor’s”
was probably inadvertent.] 
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United States Trustees (Chapter 39)

28 USC § 586. Duties; supervision by Attorney
General

(a) Each United States trustee, within the region for which
such United States trustee is appointed, shall—

(1) establish, maintain, and supervise a panel of private
trustees that are eligible and available to serve as trustees
in cases under chapter 7 of title 11;

(2) serve as and perform the duties of a trustee in a case
under title 11 when required under title 11 to serve as
trustee in such a case;

(3) supervise the administration of cases and trustees in
cases under chapter 7, 11, 12, 13, or 13 15 of title 11 by,
whenever the United States trustee considers it to be
appropriate—

(A)(i) reviewing, in accordance with procedural guide-
lines adopted by the Executive Office of the United States
Trustee (which guidelines shall be applied uniformly by
the United States trustee except when circumstances
warrant different treatment), applications filed for com-
pensation and reimbursement under section 330 of title
11; and

(ii) filing with the court comments with respect to
such application and, if the United States Trustee
considers it to be appropriate, objections to such appli-
cation.1 
(B) monitoring plans and disclosure statements filed

in cases under chapter 11 of title 11 and filing with the
court, in connection with hearings under sections 1125
and 1128 of such title, comments with respect to such
plans and disclosure statements;

1 [Editors’ Note: So in original. The period probably should be a semicolon.] 

470

 0470 VERSACOMP (4.2  ) – COMPOSE2 (4.43) 06/21/05 (11:41) 
FILE: PUB.221

J:\VRS\DAT\00221\REDLINE.GML --- r221por3.sty --CTP READY-- v2.8 10/30 --- POST4595   80/144 

For Internal Bankruptcy Court Use Only 



(C) monitoring plans filed under chapters 12 and 13
of title 11 and filing with the court, in connection with
hearings under sections 1224, 1229, 1324, and 1329 of
such title, comments with respect to such plans;

(D) taking such action as the United States trustee
deems to be appropriate to ensure that all reports, sched-
ules, and fees required to be filed under title 11 and this
title by the debtor are properly and timely filed;

(E) monitoring creditors’ committees appointed under
title 11;

(F) notifying the appropriate United States attorney of
matters which relate to the occurrence of any action
which may constitute a crime under the laws of the
United States and, on the request of the United States
attorney, assisting the United States attorney in carrying
out prosecutions based on such action;

(G) monitoring the progress of cases under title 11 and
taking such actions as the United States trustee deems
to be appropriate to prevent undue delay in such prog-
ress; and

(H) in small business cases (as defined in section 101
of title 11), performing the additional duties specified in
title 11 pertaining to such cases; and

(HI) monitoring applications filed under section 327 of
title 11 and, whenever the United States trustee deems
it to be appropriate, filing with the court comments with
respect to the approval of such applications;

(4) deposit or invest under section 345 of title 11 money
received as trustee in cases under title 11;

(5) perform the duties prescribed for the United States
trustee under title 11 and this title, and such duties consis-
tent with title 11 and this title as the Attorney General may
prescribe; and
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(6)2 make such reports as the Attorney General directs.,
including the results of audits performed under section
603(a) of the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005;

(7) in each of such small business cases—

(A) conduct an initial debtor interview as soon as
practicable after the date of the order for relief but before
the first meeting scheduled under section 341(a) of title
11, at which time the United States trustee shall—

(i) begin to investigate the debtor’s viability;

(ii) inquire about the debtor’s business plan;

(iii) explain the debtor’s obligations to file monthly
operating reports and other required reports;

(iv) attempt to develop an agreed scheduling order;
and

(v) inform the debtor of other obligations;

(B) if determined to be appropriate and advisable, visit
the appropriate business premises of debtor, ascertain the
state of the debtor’s books and records, and verify that the
debtor has filed its tax returns; and

(C) review and monitor diligently the debtor’s activities,
to identify as promptly as possible whether the debtor will
be unable to confirm a plan; and

(8) in any case in which the United States trustee finds
material grounds for any relief under section 1112 of title
11, the United States trustee shall apply promptly after
making that finding to the court for relief.

(b) If the number of cases under chapter 12 or 13 of title
11 commenced in a particular region so warrants, the United
States trustee for such region may, subject to the approval
of the Attorney General, appoint one or more individuals to
serve as standing trustee, or designate one or more assistant

2 [Editors’ Note: Section 603(e) of the 2005 Act provides: “EFFECTIVE DATE.—The
amendments made by this section [including the amendments to paragraph (6) of
28 U.S.C. § 586(a) and the addition of subsection (f) to 28 U.S.C. § 586] shall take
effect 18 months after the date of enactment of this Act.”] 
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United States trustees to serve in cases under such chapter.
The United States trustee for such region shall supervise any
such individual appointed as standing trustee in the perfor-
mance of the duties of standing trustee.

(c) Each United States trustee shall be under the general
supervision of the Attorney General, who shall provide gen-
eral coordination and assistance to the United States
trustees.

(d)(1) The Attorney General shall prescribe by rule qualifi-
cations for membership on the panels established by United
States trustees under paragraph (a)(1) of this section, and
qualifications for appointment under subsection (b) of this
section to serve as standing trustee in cases under chapter
12 or 13 of title 11. The Attorney General may not require
that an individual be an attorney in order to qualify for
appointment under subsection (b) of this section to serve as
standing trustee in cases under chapter 12 or 13 of title 11.

(2) A trustee whose appointment under subsection (a)(1)
or under subsection (b) is terminated or who ceases to be
assigned to cases filed under title 11, United States Code,
may obtain judicial review of the final agency decision by
commencing an action in the district court of the United
States for the district for which the panel to which the
trustee is appointed under subsection (a)(1), or in the district
court of the United States for the district in which the trustee
is appointed under subsection (b) resides, after first exhaust-
ing all available administrative remedies, which if the
trustee elects, shall also include an administrative hearing
on the record. Unless the trustee elects to have an adminis-
trative hearing on the record, the trustee shall be deemed
to have exhausted all administrative remedies for purposes
of this paragraph if the agency fails to make a final agency
decision within 90 days after the trustee requests adminis-
trative remedies. The Attorney General shall prescribe proce-
dures to implement this paragraph. The decision of the
agency shall be affirmed by the district court unless it is
unreasonable and without cause based on the administra-
tive record before the agency.
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(e)(1) The Attorney General, after consultation with a
United States trustee that has appointed an individual under
subsection (b) of this section to serve as standing trustee in
cases under chapter 12 or 13 of title 11, shall fix—

(A) a maximum annual compensation for such individ-
ual consisting of—

(i) an amount not to exceed the highest annual rate
of basic pay in effect for level V of the Executive
Schedule; and

(ii) the cash value of employment benefits compara-
ble to the employment benefits provided by the United
States to individuals who are employed by the United
States at the same rate of basic pay to perform similar
services during the same period of time; and

(B) a percentage fee not to exceed—

(i) in the case of a debtor who is not a family farmer,
ten percent; or

(ii) in the case of a debtor who is a family farmer,
the sum of—

(I) not to exceed ten percent of the payments made
under the plan of such debtor, with respect to pay-
ments in an aggregate amount not to exceed
$450,000; and

(II) three percent of payments made under the plan
of such debtor, with respect to payments made after
the aggregate amount of payments made under the
plan exceeds $450,000;

based on such maximum annual compensation and the
actual, necessary expenses incurred by such individual
as standing trustee.

(2) Such individual shall collect such percentage fee from
all payments received by such individual under plans in the
cases under chapter 12 or 13 of title 11 for which such
individual serves as standing trustee. Such individual shall
pay to the United States trustee, and the United States
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trustee shall deposit in the United States Trustee System
Fund—

(A) any amount by which the actual compensation of
such individual exceeds 5 per centum upon all payments
received under plans in cases under chapter 12 or 13 of
title 11 for which such individual serves as standing
trustee; and

(B) any amount by which the percentage for all such
cases exceeds—

(i) such individual’s actual compensation for such
cases, as adjusted under subparagraph (A) of para-
graph (1); plus

(ii) the actual, necessary expenses incurred by such
individual as standing trustee in such cases. Subject
to the approval of the Attorney General, any or all of
the interest earned from the deposit of payments under
plans by such individual may be utilized to pay actual,
necessary expenses without regard to the percentage
limitation contained in subparagraph (d)(1)(B) of this
section.

(3) After first exhausting all available administrative
remedies, an individual appointed under subsection (b) may
obtain judicial review of final agency action to deny a claim
of actual, necessary expenses under this subsection by com-
mencing an action in the district court of the United States
for the district where the individual resides. The decision
of the agency shall be affirmed by the district court unless
it is unreasonable and without cause based upon the admin-
istrative record before the agency.

(4) The Attorney General shall prescribe procedures to
implement this subsection.

(f)(1)3 The United States trustee for each district is autho-
rized to contract with auditors to perform audits in cases
designated by the United States trustee, in accordance with
the procedures established under section 603(a) of the Bank-
ruptcy Abuse Prevention and Consumer Protection Act of 2005.

3 [Editors’ Note: See note 2 supra.] 
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(2)(A) The report of each audit referred to in paragraph
(1) shall be filed with the court and transmitted to the
United States trustee. Each report shall clearly and conspic-
uously specify any material misstatement of income or
expenditures or of assets identified by the person performing
the audit. In any case in which a material misstatement of
income or expenditures or of assets has been reported, the
clerk of the district court (or the clerk of the bankruptcy court
if one is certified under section 156(b) of this title) shall give
notice of misstatement to the creditors in the case.

(B) If a material misstatement of income or expendi-
tures or of assets is reported, the United States trustee
shall—

(i) report the material misstatement, if appropriate,
to the United States Attorney pursuant to section 3057
of title 18; and

(ii) if advisable, take appropriate action, including
but not limited to commencing an adversary proceeding
to revoke the debtor’s discharge pursuant to section
727(d) of title 11.

28 USC § 589a. United States Trustee System Fund

(a) There is hereby established in the Treasury of the
United States a special fund to be known as the “United
States Trustee System Fund” (hereinafter in this section
referred to as the “Fund”). Monies in the Fund shall be
available to the Attorney General without fiscal year limita-
tion in such amounts as may be specified in appropriations
Acts for the following purposes in connection with the opera-
tions of United States trustees—

(1) salaries and related employee benefits;

(2) travel and transportation;

(3) rental of space;

(4) communication, utilities, and miscellaneous computer
charges;
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(5) security investigations and audits;

(6) supplies, books, and other materials for legal research;

(7) furniture and equipment;

(8) miscellaneous services, including those obtained by
contract; and

(9) printing.

(b)1 For the purpose of recovering the cost of services of the
United States Trustee System, there shall be deposited as
offsetting collections to the appropriation “United States
Trustee System Fund”, to remain available until expended,
the following—

(1) 27.42 (A) 40.462 percent of the fees collected under
section 1930(a)(1)(A) of this title;3 and

(B) 28.334 percent of the fees collected under section
1930(a)(1)(B);

1 [Editors’ Note: The original text of section 325(d) of the 2005 Act provided: “SUN-

SET DATE.—The amendments made by subsections (b) and (c) [of this section] [includ-
ing the amendments to 28 U.S.C. § 589a(b)] shall be effective during the 2-year period
beginning on the date of enactment of this Act.” However, section 325(d) was
subsequently removed in the amendments to section 325 of the 2005 Act made by
section 6058 of the Emergency Supplemental Appropriations Act for Defense, the
Global War on Terror, and Tsunami Relief, 2005 (Pub. L. No. 109-13, May 11, 2005).
This change appears to eliminate both the immediate effectiveness of these changes
(formerly effective upon enactment) and the two-year sunset provision. Instead, the
changes to section 28 U.S.C. § 689a(b) should now become effective on the 2005 Act’s
main effective date, October 17, 2005.] 

2 [Editors’ Note: The original text of section 325 of the 2005 Act designated this
percentage amount as 40.63, but the amount was subsequently changed to 40.46 in
the amendments to section 325 of the 2005 Act made by section 6058 of the
Emergency Supplemental Appropriations Act for Defense, the Global War on Terror,
and Tsunami Relief, 2005 (Pub. L. No. 109-13, May 11, 2005).] 

3 [Editors’ Note: The original text of section 325 of the 2005 Act did not affect the
words “of this title”, but these words were subsequently removed in the amendments
to section 325 of the 2005 Act made by section 6058 of the Emergency Supplemental
Appropriations Act for Defense, the Global War on Terror, and Tsunami Relief, 2005
(Pub. L. No. 109-13, May 11, 2005).] 

4 [Editors’ Note: The original text of section 325 of the 2005 Act designated this
percentage amount as 70.00, but the amount was subsequently changed to 28.33 in
the amendments to section 325 of the 2005 Act made by section 6058 of the
Emergency Supplemental Appropriations Act for Defense, the Global War on Terror,
and Tsunami Relief, 2005 (Pub. L. No. 109-13, May 11, 2005).] 
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(2) one-half 555 percent of the fees collected under section
1930(a)(3) of this title;

(3) one-half of the fees collected under section 1930(a)(4)
of this title;

(4) one-half6 of the fees collected under section 1930(a)(5)
of this title;

(5) 100 percent of the fees collected under section
1930(a)(6) of this title;

(6) three-fourths of the fees collected under the last
sentence of section 1930(a) of this title;

(7) the compensation of trustees received under section
330(d) of title 11 by the clerks of the bankruptcy courts;

(8) excess fees collected under section 586(e)(2) of this
title; and

(9) interest earned on Fund investment.
(c) Amounts in the Fund which are not currently needed

for the purposes specified in subsection (a) shall be kept on
deposit or invested in obligations of, or guaranteed by, the
United States.

(d) The Attorney General shall transmit to the Congress,
not later than 120 days after the end of each fiscal year, a
detailed report on the amounts deposited in the Fund and a
description of expenditures made under this section.

(e) There are authorized to be appropriated to the Fund for
any fiscal year such sums as may be necessary to supplement
amounts deposited under subsection (b) for the purposes
specified in subsection (a).

5 [Editors’ Note: The original text of section 325 of the 2005 Act designated this
percentage amount as 75, but the amount was subsequently changed to 55 in the
amendments to section 325 of the 2005 Act made by section 6058 of the Emergency
Supplemental Appropriations Act for Defense, the Global War on Terror, and
Tsunami Relief, 2005 (Pub. L. No. 109-13, May 11, 2005).] 

6 [Editors’ Note: The original text of section 325 of the 2005 Act changed “one-half”
to “100 percent” in 28 U.S.C. § 589a(b)(4), but the provision making this change
(section 325(b)(3) of the 2005 Act) was subsequently removed in the amendments
to section 325 of the 2005 Act made by section 6058 of the Emergency Supplemental
Appropriations Act for Defense, the Global War on Terror, and Tsunami Relief, 2005
(Pub. L. No. 109-13, May 11, 2005). The original text has therefore been restored.]
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28 USC § 589b. Bankruptcy data

(a) RULES. The Attorney General shall, within a reasonable
time after the effective date of this section, issue rules requiring
uniform forms for (and from time to time thereafter to appro-
priately modify and approve)—

(1) final reports by trustees in cases under chapters 7, 12,
and 13 of title 11; and

(2) periodic reports by debtors in possession or trustees in
cases under chapter 11 of title 11.

(b) REPORTS. Each report referred to in subsection (a) shall
be designed (and the requirements as to place and manner of
filing shall be established) so as to facilitate compilation of
data and maximum possible access of the public, both by
physical inspection at one or more central filing locations, and
by electronic access through the Internet or other appropriate
media.

(c) REQUIRED INFORMATION. The information required to be
filed in the reports referred to in subsection (b) shall be that
which is in the best interests of debtors and creditors, and in
the public interest in reasonable and adequate information to
evaluate the efficiency and practicality of the Federal bank-
ruptcy system. In issuing rules proposing the forms referred
to in subsection (a), the Attorney General shall strike the best
achievable practical balance between—

(1) the reasonable needs of the public information about
the operational results of the Federal bankruptcy system;

(2) economy, simplicity, and lack of undue burden of
persons with a duty to file reports; and

(3) appropriate privacy concerns and safeguards.

(d) FINAL REPORTS. The uniform forms for final reports
required under subsection (a) for use by trustees under chap-
ters 7, 12, and 13 of title 11 shall, in addition to such other
matters as are required by law or as the Attorney General in
the discretion of the Attorney General shall propose, include
with respect to a case under such title—
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(1) information about the length of time the case was
pending;

(2) assets abandoned;

(3) assets exempted;

(4) receipts and disbursements of the estate;

(5) expenses of administration, including for use under
section 707(b), actual costs of administering cases under
chapter 13 of title 11;

(6) claims asserted;

(7) claims allowed; and

(8) distributions to claimants and claims discharged
without payment,

in each case by appropriate category and, in cases under
chapters 12 and 13 of title 11, date of confirmation of the plan,
each modification thereto, and defaults by the debtor in
performance under the plan.

(e) PERIODIC REPORTS. The uniform forms for periodic
reports required under subsection (a) for use by trustees or
debtors in possession under chapter 11 of title 11 shall, in
addition to such other matters as are required by law or as
the Attorney General in the discretion of the Attorney General
shall propose, include—

(1) information about the industry classification, pub-
lished by the Department of Commerce, for the business
conducted by the debtor;

(2) the length of time the cases has been pending;

(3) number of full-time employees as of the date of the
order for relief and at the end of each reporting period since
the case was filed;

(4) cash receipts, cash disbursements and profitability of
the debtor for the most recent period and cumulatively since
the date of the order for relief;

(5) compliance with title 11, whether or not tax returns
and tax payments since the date of the order for relief has
been timely filed and made;
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(6) all professional fees approved by the court in the case
for the most recent period and cumulatively since the date
of the order for relief (separately reported, for the profes-
sional fees incurred by or on behalf of the debtor, between
those that would have been incurred absent a bankruptcy
case and those not); and

(7) plans of reorganization filed and confirmed and, with
respect thereto, by class, the recoveries of the holders, ex-
pressed in aggregate dollar values and, in the cases of
claims, as a percentage of total claims of the class allowed.
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General Provisions Applicable to Court Officers and
Employees (Chapter 57)

28 USC § 960. Tax liability

(a) Any officers and agents conducting any business under
authority of a United States court shall be subject to all
Federal, State and local taxes applicable to such business to
the same extent as if it were conducted by an individual or
corporation.

(b) A tax under subsection (a) shall be paid on or before the
due date of the tax under applicable nonbankruptcy law,
unless—

(1) the tax is a property tax secured by a lien against
property that is abandoned under section 554 of title 11,
within a reasonable period of time after the lien attaches,
by the trustee in a case under title 11; or

(2) payment of the tax is excused under a specific provision
of title 11.

(c) In a case pending under chapter 7 of title 11, payment
of a tax may be deferred until final distribution is made under
section 726 of title 11, if—

(1) the tax was not incurred by a trustee duly appointed
or elected under chapter 7 of title 11; or

(2) before the due date of the tax, an order of the court
makes a finding of probable insufficiency of funds of the
estate to pay in full the administrative expenses allowed
under section 503(b) of title 11 that have the same priority
in distribution under section 726(b) of title 11 as the priority
of that tax.
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District Courts; Jurisdiction (Chapter 85)

28 USC § 1334. Bankruptcy cases and proceedings

(a) Except as provided in subsection (b) of this section, the
district courts shall have original and exclusive jurisdiction
of all cases under title 11.

(b)1 Notwithstanding Except as provided in subsection
(e)(2), and notwithstanding any Act of Congress that confers
exclusive jurisdiction on a court or courts other than the
district courts, the district courts shall have original but not
exclusive jurisdiction of all civil proceedings arising under
title 11, or arising in or related to cases under title 11.

(c)(1) Nothing Except with respect to a case under chapter
15 of title 11, nothing in this section prevents a district court
in the interest of justice, or in the interest of comity with State
courts or respect for State law, from abstaining from hearing
a particular proceeding arising under title 11 or arising in
or related to a case under title 11.

(2) Upon timely motion of a party in a proceeding based
upon a State law claim or State law cause of action, related
to a case under title 11 but not arising under title 11 or
arising in a case under title 11, with respect to which an
action could not have been commenced in a court of the
United States absent jurisdiction under this section, the
district court shall abstain from hearing such proceeding
if an action is commenced, and can be timely adjudicated,
in a State forum of appropriate jurisdiction.

(d) Any decision to abstain or not to abstain made under
this subsection (c) (other than a decision not to abstain in a
proceeding described in subsection (c)(2)) is not reviewable by

1 [Editors’ Note: Section 324(b) of the 2005 Act provides: “APPLICABILITY.—This
section [amending subsections (b) and (e) of 28 U.S.C. § 1334] shall only apply to
cases filed after the date of enactment of this Act.”] 
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appeal or otherwise by the court of appeals under section
158(d), 1291, or 1292 of this title or by the Supreme Court
of the United States under section 1254 of this title. This
Subsection (C) and this subsection shall not be construed to
limit the applicability of the stay provided for by section 362
of title 11, United States Code, as such section applies to an
action affecting the property of the estate in bankruptcy.

(e)2 The district court in which a case under title 11 is
commenced or is pending shall have exclusive jurisdiction—

(1) of all of the property, wherever located, of the debtor
as of the commencement of such case, and of property of
the estate.; and

(2) over all claims or causes of action that involve con-
struction of section 327 of title 11, United States Code, or
rules relating to disclosure requirements under section 327.

2 [Editors’ Note: See note 1 supra.] 
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District Courts; Venue; Jury Trials (Chapter 87)

28 USC § 1409. Venue of proceedings arising under
title 11 or arising in or related to
cases under title 11

(a) Except as otherwise provided in subsections (b) and (d),
a proceeding arising under title 11 or arising in or related to
a case under title 11 may be commenced in the district court
in which such case is pending.

(b) Except as provided in subsection (d) of this section, a
trustee in a case under title 11 may commence a proceeding
arising in or related to such case to recover a money judgment
of or property worth less than $1,000 or a consumer debt of
less than $5,000 15,000, or a debt (excluding a consumer debt)
against a noninsider of less than $10,000, only in the district
court for the district in which the defendant resides.

(c) Except as provided in subsection (b) of this section, a
trustee in a case under title 11 may commence a proceeding
arising in or related to such case as statutory successor to the
debtor or creditors under section 541 or 544(b) of title 11 in
the district court for the district where the State or Federal
court sits in which, under applicable nonbankruptcy venue
provisions, the debtor or creditors, as the case may be, may
have commenced an action on which such proceeding is based
if the case under title 11 had not been commenced.

(d) A trustee may commence a proceeding arising under
title 11 or arising in or related to a case under title 11 based
on a claim arising after the commencement of such case from
the operation of the business of the debtor only in the district
court for the district where a State or Federal court sits in
which, under applicable nonbankruptcy venue provisions, an
action on such claim may have been brought.

(e) A proceeding arising under title 11 or arising in or
related to a case under title 11, based on a claim arising after
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the commencement of such case from the operation of the
business of the debtor, may be commenced against the repre-
sentative of the estate in such case in the district court for
the district where the State or Federal court sits in which the
party commencing such proceeding may, under applicable
nonbankruptcy venue provisions, have brought an action on
such claim, or in the district court in which such case is
pending.

28 USC § 1410. Venue of cases ancillary to foreign
proceedings

(a) A case under section 304 of title 11 to enjoin the
commencement or continuation of an action or proceeding in
a State or Federal court, or the enforcement of a judgment,
chapter 15 of title 11 may be commenced only in the district
court of the United States for the district where the State or
Federal court sits in which is pending the action or proceeding
against which the injunction is sought.—

(1) in which the debtor has its principal place of business
or principal assets in the United States;

(2) if the debtor does not have a place of business or assets
in the United States, in which there is pending against the
debtor an action or proceeding in a Federal or State court;
or
(b) A case under section 304 of title 11 to enjoin the

enforcement of a lien against a property, or to require the
turnover of property of an estate, may be commenced only in
the district court for the district in which such property is
found.

(c) A case under section 304 of title 11, other than a case
specified in subsection (a) or (b) of this section, may be
commenced only in the district court for the district in which
is located the principal place of business in the United States,
or the principal assets in the United States, of the estate that
is the subject of such case.

(3) in a case other than those specified in paragraph (1)
or (2), in which venue will be consistent with the interests
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of justice and convenience of the parties, having regard to
the relief sought by the foreign representative.
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Filing Fees (Chapter 123)

28 USC § 1930. Bankruptcy fees

(a) Notwithstanding section 1915 of this title, the The
parties commencing a case under title 11 shall pay to the clerk
of the district court or the clerk of the bankruptcy court, if
one has been certified pursuant to section 156(b) of this title,
the following filing fees:

(1) For a case commenced under—

(A) chapter 7 or of title 11, $220,1 and

(B) chapter 13 of title 11, $155 150.

(2) For a case commenced under chapter 9 of title 11,
equal to the fee specified in paragraph (3) for filing a case
under chapter 11 of title 11. The amount by which the fee
payable under this paragraph exceeds $300 shall be depos-
ited in the fund established under section 1931 of this title.

(3) For a case commenced under chapter 11 of title 11
that does not concern a railroad, as defined in section 101
of title 11, $800 1,000.2 

(4) For a case commenced under chapter 11 of title 11
concerning a railroad, as so defined, $1,000.

(5) For a case commenced under chapter 12 of title 11,
$200.

1 [Editors’ Note: The original text of section 325 of the 2005 Act designated this
dollar amount as $200, but the amount was subsequently changed to $220 in the
amendments to section 325 of the 2005 Act made by section 6058 of the Emergency
Supplemental Appropriations Act for Defense, the Global War on Terror, and
Tsunami Relief, 2005 (Pub. L. No. 109-13, May 11, 2005).] 

2 [Editors’ Note: The original text of section 325 of the 2005 Act designated this
dollar amount as $1000. A comma was added to the “1000” in the amendments to
section 325 of the 2005 Act made by section 6058 of the Emergency Supplemental
Appropriations Act for Defense, the Global War on Terror, and Tsunami Relief, 2005
(Pub. L. No. 109-13, May 11, 2005).] 
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(6) In addition to the filing fee paid to the clerk, a
quarterly fee shall be paid to the United States trustee, for
deposit in the Treasury, in each case under chapter 11 of
title 11 for each quarter (including any fraction thereof)
until the case is converted or dismissed, whichever occurs
first. The fee shall be $250 for each quarter in which
disbursements total less than $15,000; $500 for each quar-
ter in which disbursements total $15,000 or more but less
than $75,000; $750 for each quarter in which disburse-
ments total $75,000 or more but less than $150,000; $1,250
for each quarter in which disbursements total $150,000 or
more but less than $225,000; $1,500 for each quarter in
which disbursements total $225,000 or more but less than
$300,000; $3,750 for each quarter in which disbursements
total $300,000 or more but less than $1,000,000; $5,000 for
each quarter in which disbursements total $1,000,000 or
more but less than $2,000,000; $7,500 for each quarter in
which disbursements total $2,000,000 or more but less than
$3,000,000; $8,000 for each quarter in which disbursements
total $3,000,000 or more but less than $5,000,000; $10,000
for each quarter in which disbursements total $5,000,000
or more. The fee shall be payable on the last day of the
calendar month following the calendar quarter for which
the fee is owed.

(7)3 In districts that are not part of a United States
trustee region as defined in section 581 of this title, the
Judicial Conference of the United States may require the
debtor in a case under chapter 11 of title 11 to pay fees
equal to those imposed by paragraph (6) of this subsection.
Such fees shall be deposited as offsetting receipts to the
fund established under section 1931 of this title and shall
remain available until expended.

An individual commencing a voluntary case or a joint case
under title 11 may pay such fee in installments. For

3 [Editors’ Note: Amended by Pub. L. No. 106-518, effective November 13, 2000.
Please note that Pub. L. No. 106-518, § 105, directed that paragraph (7) be added
“at the end” of section 1930(a), thus after the flush paragraph at the end of section
1930(a). Instead we have inserted subsection (a)(7) after subsection (a)(6) to reflect
the probable intent of Congress.] 
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converting, on request of the debtor, a case under chapter 7,
or 13 of title 11, to a case under chapter 11 of title 11, the
debtor shall pay to the clerk of the district court or the clerk
of the bankruptcy court, if one has been certified pursuant
to section 156(b) of this title, a fee of the amount equal to the
difference between the fee specified in paragraph (3) and the
fee specified in paragraph (1).

(b) The Judicial Conference of the United States may
prescribe additional fees in cases under title 11 of the same
kind as the Judicial Conference prescribes under section
1914(b) of this title.

(c) Upon the filing of any separate or joint notice of appeal
or application for appeal or upon the receipt of any order
allowing, or notice of the allowance of, an appeal or a writ
of certiorari $5 shall be paid to the clerk of the court, by the
appellant or petitioner.

(d) Whenever any case or proceeding is dismissed in any
bankruptcy court for want of jurisdiction, such court may
order the payment of just costs.

(e) The clerk of the court may collect only the fees pre-
scribed under this section.

(f)(1) Under the procedures prescribed by the Judicial Con-
ference of the United States, the district court or bankruptcy
court may waive the filing fee in a case under chapter 7 of title
11 for an individual if the court determines that such individ-
ual has income less than 150 percent of the income official
poverty line (as defined by the Office of Management and
Budget, and revised annually in accordance with section
673(2) of the Omnibus Budget Reconciliation Act of 1981)
applicable to a family of the size involved and is unable to pay
that fee in installments. For purposes of this paragraph, the
term “filing fee” means the filing fee required by subsection
(a), or any other fee prescribed by the Judicial Conference
under subsections (b) and (c) that is payable to the clerk upon
the commencement of a case under chapter 7.

(2) The district court or the bankruptcy court may waive
for such debtors other fees prescribed under subsections (b)
and (c).
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(3) This subsection does not restrict the district court or
the bankruptcy court from waiving, in accordance with
Judicial Conference policy, fees prescribed under this sec-
tion for other debtors and creditors.
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Bankruptcy Rules (Chapter 131)

28 USC § 2075. Bankruptcy rules

The Supreme Court shall have the power to prescribe by
general rules, the forms of process, writs, pleadings, and
motions, and the practice and procedure in cases under title
11.

Such rules shall not abridge, enlarge, or modify any sub-
stantive right.

The Supreme Court shall transmit to Congress not later
than May 1 of the year in which a rule prescribed under this
section is to become effective a copy of the proposed rule. The
rule shall take effect no earlier than December 1 of the year
in which it is transmitted to Congress unless otherwise
provided by law.

The bankruptcy rules promulgated under this section shall
prescribe a form for the statement required under section
707(b)(2)(C) of title 11 and may provide general rules on the
content of such statement.
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TITLE 18

CRIMES AND CRIMINAL PROCEDURE—Provisions
Added or Amended by Bankruptcy Abuse Prevention

and Consumer Protection Act of 2005

Bankruptcy Crimes (Chapter 9)

18 USC § 156. Knowing disregard of bankruptcy law
or rule

(a) DEFINITIONS. In this section—

(1) the term “bankruptcy petition preparer” means a
person, other than the debtor’s attorney or an employee of
such an attorney, who prepares for compensation a docu-
ment for filing.; and

(2) the term “document for filing” means a petition or any
other document prepared for filing by a debtor in a United
States bankruptcy court or a United States district court
in connection with a case under this title. 11.

(b) OFFENSE. If a bankruptcy case or related proceeding is
dismissed because of a knowing attempt by a bankruptcy
petition preparer in any manner to disregard the require-
ments of title 11, United States Code, or the Federal Rules
of Bankruptcy Procedure, the bankruptcy petition preparer
shall be fined under this title, imprisoned not more than 1
year, or both.

18 USC § 157. Bankruptcy fraud

A person who, having devised or intending to devise a
scheme or artifice to defraud and for the purpose of executing
or concealing such a scheme or artifice or attempting to do
so—
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(1) files a petition under title 11, including a fraudulent
involuntary bankruptcy petition under section 303 of such
title;1 

(2) files a document in a proceeding under title 11,
including a fraudulent involuntary bankruptcy petition
under section 303 of such title;2 or

(3) makes a false or fraudulent representation, claim, or
promise concerning or in relation to a proceeding under title
11, including a fraudulent involuntary bankruptcy petition
under section 303 of such title,3 at any time before or after
the filing of the petition, or in relation to a proceeding
falsely asserted to be pending under such title,

shall be fined under this title, imprisoned not more than 5
years, or both.

18 USC § 158. Designation of United States attorneys
and agents of the Federal Bureau of
Investigation to address abusive
reaffirmations of debt and materially
fraudulent statements in bankruptcy
schedules

(a) IN GENERAL. The Attorney General of the United States
shall designate the individuals described in subsection (b) to
have primary responsibility in carrying out enforcement activ-
ities in addressing violations of section 152 or 157 relating to
abusive reaffirmations of debt. In addition to addressing the
violations referred to in the preceding sentence, the individuals
described under subsection (b) shall address violations of
section 152 or 157 relating to materially fraudulent statements
in bankruptcy schedules that are intentionally false or inten-
tionally misleading.

1 [Editors’ Note: Section 332(c) of the 2005 Act states that “Section 157 of title 18,
United States Code, is amended by inserting ‘, including a fraudulent involuntary
bankruptcy petition under section 303 of such title’ after ‘title 11’.” However, it is
not specified whether this change is to be made everywhere “title 11” appears in
the section.] 

2 [Editors’ Note: See note 1 supra.] 
3 [Editors’ Note: See note 1 supra.] 
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(b) UNITED STATES ATTORNEYS AND AGENTS OF THE FED-

ERAL BUREAU OF INVESTIGATION. The individuals referred to
in subsection (a) are—

(1) the United States attorney for each judicial district of
the United States; and

(2) an agent of the Federal Bureau of Investigation for
each field office of the Federal Bureau of Investigation.

(c) BANKRUPTCY INVESTIGATIONS. Each United States attor-
ney designated under this section shall, in addition to any
other responsibilities, have primary responsibility for carrying
out the duties of a United States attorney under section 3057.

(d) BANKRUPTCY PROCEDURES. The bankruptcy courts shall
establish procedures for referring any case that may contain
a materially fraudulent statement in a bankruptcy schedule
to the individuals designated under this section.
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